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~ Central Law Journal. 


ST. LOUIS, MO., JANUARY 29, 1904. 


Is THE INITIATIVE AND REFERENDUM IN 
CONFLICT WITH THE FEDERAL CONSTITU- 
TION GUARANTYING TO EVERY STATE A 
REPUBLICAN FORM OF GOVERNMENT? 
Our readers will recollect the interesting 

discussion oceurring recently in these col- 

ums on the subject of this editorial. Hon. 

T. A. Sherwood, late justice of the Supreme 

Court of Missouri, and Hon. Henry W. Bond, 

late justice of the St. Louis Court of Appeals, 

argued that the initiative and referendum 
was in conflict with the constitution of the 

United States guarantying to every state a 

republican form of government. 56 Cent. L. 

J. 247,444. The argument was that the term 

“republican form of government’? meant 

that form of government existing at the 

time the constitution went into effect. It 
was shown from the debate over this pro- 
vision at the time of its adoption that the 
term ‘‘republican form of government’’ was 
used advisedly to convey the idea of a rep- 
resentative form of government in contra-dis- 
tinction from a pure democracy, in which the 
people made and administered the law with- 
out intermediation on the part of representa- 

tives. On the other hand Mr. Ralph R. 

Dunniway of Oregon, Mr. O. D. Jones of 

Missouri and the editor of the Oregon Law 

School Journal insisted very strongly that 

the initiative and referendum was not sucha 

change from a ‘‘republican form of govern- 
ment’’ as was contemplated by the fathers in 
the adoption of that provision of the constitu- 
tion guarantying to every stite such a form of 
government. 56 Cent. L. J.595, 433 ; 57 Cent. 

L.J.51. Their argument was that the term 

“republican form of government’’ was used 

to distinguish, generally, republican or demo- 

cratic institutions from monarchical or oli- 
garchical forms of government, and that the 
initiative and referendum was even more of 

a ‘“‘republican form of government’’ than 

a government wholly by representation such 

asis generally in force in most of the states. 
This question, however, has at last been 

taken ont of the areua of academic discussion 
and thrust into the forum of judicial con- 
troversy. Of the several states which have 





adopted the initiative and referendum it re- 
mained for the state of Oregon to bring up 
for judicial settlement the question of its con- 
stitutionality. In the recent and very im- 
portant case of Kadderly v. City of Portland, 
74 Pac. Rep. 710, in an opinion replete 
with much learning not only on the point of 
law now before us but on the equally import- 
ant question as to the invalidity of an amend- 
ment to the constitution improperly submitted 
but which has nevertheless been adopted by 
the people, the court upholds in every par- 
ticular the amendment adopting the system 
known as the initiative and referendum in the 
state of Oregon. On the question whether 
the amendment violates the constitution of 
the United States guarantying to every state 
a republican form of government, the court 
says: 

‘‘Nor do we think the amendment void be- 
cause in conflict with section 4, art. 4, of the 
constitution of the United States, guaranty- 
ing to every state a republican form of gov- 
ernment. The purpose of this provision of 
the constitution is to protect the people of 
the several states against aristocratic and 
monarchical invasions, and against insurrec- 
tions and domestic violence, and to prevent 
them from abolishing a republican form of 
government. Cooley, Const. Lim. (7th Ed.) 
45; 2 Story, Const. (5th Ed.) § 1815. But it 
does not forbid them from amending or chang- 
ing their constitution in any way they may 
see fit, so long as none of these results is 
accomplished. No particular style of gov- 
ernment is designated in the constitution as 
republican, nor is its exact form in any way 
prescribed. A republican form of govern- 
ment is a government administered by rep- 
resentatives chosen or appointed by the peo- 
ple or by their authority. Mr. Madison says 
it is ‘a government which derives all its 
powers directly or indirectly from the great 
body of the people, and is administered by 
persons holding their offices during pleasure, 
for a limited period, or during good beha- 
vior.’ The Federalist, 302. And in discuss- 
ing the section of the constitution of the 
United States now under consideration, he 
says: ‘But the authority extends no fur- 
ther than to a guaranty of a republican 
form of government, which supposes a pre- 
existing government of the form which is 
to be guarantied. As long, therefore, as the 
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existing republican forms are continued by 
the states, they are guarantiel by the federal 
constitution. Whenever the states may 
choose to substitute other republican forms, 
they have a right to do so, and to claim the 
federal guaranty for the latter. The only 
restriction imposed on them is that they 
shall not exchange republican for anti-repub- 
lican constitutions’ Jd. 342. Now, the 
initiative and referendum amendment does 
not abolish or destroy the republican form 
of government, or substitute another in its 
place. The representative character of the 
government still remains. The people have 
simply reserved to themselves a larger share 
of legislative power, but they have not over- 
thrown the republican form of the govern- 
ment, or substituted another in its place. 
The government is still divided into the leg- 
islative, executive, and judicial departments, 
the duties of which are discharged by repre- 
sentatives selected by the people. Under 
this amendment, it is true, the people may 
exercise a legislative power, and may, in ef- 
fect, veto or defeat hills passed and approved 
by the legislature and the governor; but 
the legislative and executive departments 
are not destroyed, nor are their powers or 
authority materially curtailed. Laws pro- 
posed ,and enacted by the people under the 
initiative clause of the amendment are sub- 
ject to the same constitutional limitations as 
other statutes, and may be amended or re- 
pealed by the legislature at will. The veto 
power of the governor is not abridged in any 
way, except as to such laws as the legis- 
lature may refer to the people. The provis- 
ion of the amendment that ‘the veto power 
of the governer shall not extend to measures 
referred to the people’ must necessarily be 
confined to the measures which the legis- 
lature may refer, and cannot apply to acts 
upon which the referendum may be invoked 
by petition. The governor is required, under 
the constitution, to exercise his veto power, 
if at all, within five days after the act shall 
have been presented to him, unless the gen- 
eral adjournment of the legislature shall 
prevent its return within that time, in which 
ease he shall exercise his right within five 
days after the adjournment. He must nec- 
essarily act, therefore, before the time ex- 
pires within which a referendum by peti- 
tion on any act of the legislature may be 





invoked, and before it can be known whether 
it will be invoked or not. Unless, therefore, 
he has a right to veto any act submitted to 
him, except such as the legislature may spe- 
cially refer to the people, one of the safe. 
guards against hasty or ill-advised legislation 
which is everywhere regarded as essential is 


removed—a result manifestly not contem- 


—————— <anamy, 


NOTES OF IMPORTANT DECISIONS, 


NEW TRIALS — RIGHT OF TRIAL CouRT To 
GRANT A NEW TRIAL BECAUSE.OF THE INADE- 
QUACY OF DAMAGES.—A plaintiff has the same 
right to a new trial for inadequacy of damages 
granted by a jury as a defendant has for excessive 
damages. This has been decided by the recent 
case of Tathwell v. City of Cedar Rapids (Iowa), 
97 N. W. Rep. 96. On this point, the court said: 

“The trial judge had the power to set aside 
the verdict below on account of the inade- 
quacy of the damages, and the question is whether 
the case is a proper one fur the exercise of such 
power. We interfere reluctantly with the action 
of the lower court in ruling on motions for a new 
trial, and especially where a new trial has been 
granted. Mally v. Mally, 114 Iowa, 309. 86 N. W. 
262; Chouquette v. Southern Electric R. Co., 152 
Mo. 257, 53S. W. Rep. 897. Although it is urged 
in this case that the jury allowed to the plaintiff 
the actual damages sustained by him so far as 
they are shown by any evidence corroborating 
his own testimony, nevertheless it clearly appears 
that, if his unimpeached testimony is to be cved- 
ited, he was damaged to a much larger extent 
than is covered by the verdict rendered by the 
jury. Wedonot hold that the trial judge may 
substitute his judgment of the credibility of the 
witness in place of the judgment which the jury 
has exercised, but we do say that the trial judge 
may, if he finds that the jury have failed to allow 
the amount of damages shown by uncontradicted 
testimony, set aside the verdict, as in conflict with 
the evidence, and award a new trial.” 





TELEGRAPHS AND TELEPHONES — WHETHER 
A TELEGRAPH COMPANY MAY DEPEND SOLELY 
UPON THE ADDREsS FURNISHED BY THE 
SENDER. — A telegraph company must now 
be as accommodating as Uncle Sam in seek- 
ing out the addresses of those to whom mes- 
sages are delivered. This is the decision of the 
court in the recent case of Western Union Tel- 
egraph Co. v. Bowen, 76 S.W. Rep. 612, where 
the Court of Civil Appeals of Texas held thata 
telegraph company is not authorized to depend 
solely on the address on the message for informa- 
tion as to the person to whom the telegram is to 
be delivered, where, in the exercise of the care 
required by law, it could acquire more definite 
information. On this point the court said: 
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“By the fourth and eighth assignments defendant 
complains of the refusal of the following requested 
charges: ‘The defendant company was entitled to 
acomplte and definite address upon the message, 
and if you believe it endeavored to get such ad- 
dress, and failed to do so, and believe the address, 
simply ‘‘Houston, Texas,’ without street or num- 
ber, contributed to cause the delay in delivery, or 
failure to deliver, then you will find for defendant 
on its plea of contributory negligence.’ ‘If you 
believe that the address, simply ‘‘Houston,Texas,”’ 
without any street or number, contributed to the 
non-delivery of the message, then plaintiff cannot 
recover, even though you may believe defendant 
was negligent, as alleged.’ The court rightly re- 
fused to give them in charge to the jury. There 
is more than one valid objection to each of them. 
In the first place, they assume that the failure to 
furnish a more definite address was negligence on 
the part of the sender, when, as a matter of fact, 
it may be doubted if the issue uf contributory neg- 
ligence was presented by the evidence. It isa 
fair inference from the record that deceased‘s 
presence at Nederland was temporary, that he 
was but slightly known, and that Hammon knew 
no more definite address. Else, why did he send 
a letter to plaintiff, to be delivered by the Salva- 
tion Army? The law requires the sender to give 
a definite address if he knows one. If he knowsa 
certain address, and fails to furnish it, he may be 
held guilty of contributory negligence. If he 
gives the fullest address he can reasonably ob- 
tain, he has done his duty, and the company must 
then exercise reasonable care with reference to 
the address furnished; the care exercised to be 
measured by the nature of the address given, and 
the other facts which the company may know or 
afterwards acquire. The charges in question as- 
sume that the failure to give a better address was 
negligence in the case, and for that reason were 
clearly on the weight of evidence. Another an- 
swer to the assignments is that the court cor- 
rectly submitted the issue of contributory negli- 
gence in his main charge.” 

CRIMINAL PROCEDURE—GRANTING OF NEW 
TRIALS ONLY WHERE SUBSTANTIAL RIGHTS 
HavE BEEN VIOLATED.—We are glad to observe 
that the recent discussion of the subject of the 
lax methods of our higher courts in dealing with 
appeals in criminal cases, is gradually forcing 
conviction upon the tribunals against which 
these general criticisms have been leveled. 

Many far-sighted jurists have lamented the 
tendency of appellate courts to frustrate and dis- 
courage the efforts of prosecuting attorneys by 
reversing a conviction of some notorious criminal 
because of certain technical violations of the rules 
of evidence or practice, especially in cases where 
the evidence clearly showed the defendant to be 
guilty. The better rule supported by the over- 
Whelming opinion of laymen and of many of the 
most enlightened jurists of the age, is that even if 
the record of a criminal trial should show that 





technical errors had been committed, neverthe- * 
less, if no substantial rights of the defendant 
have been violated and the evidence points over- 
whelmingly to the justice of the jury’s verdict, a 
new trial should not be granted. The opinion of 
the Supreme Court of Minnesota, in the recent 
case of State v. Nelson, 97 N. W. Rep. 652, con- 
tains certain introductory declarations admitted 
the correctness of this rule and establishes it as 
the basis of determining the question of granting 
or refusing a new trial in criminal cases. The 
court said: 

‘*New trials in criminal prosecutions have for 
many years been granted by the courts with too 
much liberality (3 Columbia Law Rev. 433); and 
to such an extent have the technical rights of ac- 
cused persons been magnified and upheld, and 
that, too, in cases where guilt has been over- 
whelmingly shown, as to result in much public 
discontent, and to bring the administration of 
the criminal laws into disrespect. Errors of no 
vital consequence, at least not affecting materi 
ally the substantial rights of the accused, either 
in the admission or exclusion of evidence, in the 
instructions of the trial court to the jury, or 
alleged misconduct of the prosecuting attorney, 
have opened prison doors and liberated many 
criminals. This condition has caused peaceful 
and law-abiding citizens to become lawless, and 
to join in the barbarous method of punishing 
crime by aresort to the court of Judge Lynch. 
All such outrages of the law have been attributed 
in the main to the lax administration of the laws 
in the criminal courts. the gravity and tenacity 
with which they respect the alleged legal rights 
of the criminal, and the unnecessarily strict ad- 
herence to ancient forms and procedure. Reme- 
dies have been suggested, among others hat the 
right of appeal be taken away in such cases, but 
itis believed that the only appropriate way to 
quiet the public mind in this respect, and restore 
confidence in the ability of the courts to adminis- 
ter justice, not only to the criminal, but to s0- 
ciety and the state as well, and to overcome the 
tendency to resort to lynch law, is a prompt and 
speedy trial, conviction, and certain and unrelente 
ing punishment of the guilty, unaccompanied by | 
the long delays usually incident to the adimminis- 
tration of criminal laws, and unaccompanied, too, 
by too much respect for refined and subtle techs 
nicalities. New trials should be granted only 
where the substantial rights of the accused have 
been so violated as to make it reasonably clear 
that a fair trial was not had. Im all cases re- 
moved to the highest court for review, the evi- 
dence, when returned on the appeal, should first 
be looked to for the purpose of determining the 
guilt or innocence of defendant. If there be no 
doubt of his guilt, alleged errors not affecting his 
substantial or constitutional rights should be 
brushed aside, and in their place substituted the 
almighty force and power of truth. The convic- 
tion of an innocent person is far too remotea 
probability to justify an application of the techni- 
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eal rules of law so necessary in olden times, when 
persons were not surrounded by the same consti- 
tutional and statutory safeguards as at the presen 
day. The safeguards thrown arovnd accused 
persons are not intended as a means to enable the 
criminal to effect an escape from the punishment 
his crime calls for, but to protect the innocent 
and secure to alla fair, impartial, and orderly 
trial on definite lines of procedure. The Supreme 
Court of Michigan has taken an advanced and 
commendable position on this subject, and one 
that might well be followed and applied by other 
courts. It is elementary that atrial court cannot 
instruct a jury to return a verdict of guilty ina 
criminal prosecution. Yet the supreme court of 
that state held that, though such an instruction 
was given to a jury and acted upon by them in 
the verdict of guilty returned, the action of the 
court was not prejudicial error, for the uncontro- 
verted evidence in the case showed the guilt of 
the defendant beyond any doubt. People v. Neu- 
mann, 48 N. W. Rep. 290, and other Michigan 
eases cited in the opinion. The guilt of the per- 
son accused in that case, and in the others cited 
by the court, was given special and prominent 
significance in determining the sufficiency and 
merit of the errors relied upon by the defendant 
for a reversal. In the light of these observations 
not intended asa criticism of any particular 
court, but rather of general conditions respecting 
the administration of the criminal laws, we shall 
eonsider the errors relied upon by defendants in 
the case at bar. In the case of reople v. Neu- 
mann, supra, the court said: *Wherea judge 
has directed a verdict of guilty, and the jury has 
followed such direction, and the facts are admit- 
ted and undisputed, and the only question is one 
of law applied to such facts, a new trial will not 
be granted if the judge was right in his applica- 
tion of the law. No injustice can Se done the ac- 
cused in such case, as it is not to be presumed that 
a jury will find in opposition to the law from mere 
whim, caprice, or prejudice, although they may 
have the right so to do.’ ”’ 





TRIAL AND PROCEDURE—INTERRUPTIONS BY 
THE COURT ADMONISHING COUNSEL AS TO QUES- 
TIONS ASKED IN HIS EXAMINATION OF WIT- 
NESSES.—N othing is so provoking to an attorney, 
nor so embarrassing also at times, as to be con- 
stantly interrupted by the courtin his examina- 
tion of witnesses. Lawyersthus interrupted are 
generally young practitioners whose inexperi- 
ence not only emboldens the court to take incon- 
siderate advantage of them but offer many op- 
parent opportunities for such interference. The 
danger of such interruptions however, does not 
consist always in the resulting embarrassment of 
the attorney but in their effect upon the jury. 
Where such interruptions come from the oppos- 
ing counsel there isseldom any danger at all; 
a jury expects to see the latter interrupt the pro- 
ceedings and generally assigns a selfish motive for 
them. But when the interruption comes sua 





sponte from the court, the jury who are led, right- 
fully enough, to look upon the judge, not only as 
much disinterested as they are, but possessed of 
more legal acumen and sharpsightedness, are 
inclined to look upon the counsel thus constantly 
interrupted as endeavoring to maintain his end of 
the controversy by unscrupulous methods. We 
are glad to observe that this practice has been se- 
verely condemned by one of our highest and 
most respectable appellate tribunals. In the re- 
cent case of Poole v. State (Texas), 768. W. Rep, 
565, the court held that the trial court should be 
careful in admonishing counsel against a-king 
questions. lest counsel's influence be improperly 
weakened or disparaged with the jury. The 
court said: ‘The court is criticised in this and 
several other bills in regard to his actions and 
statements when counsel for appellant made ob- 
jections to testimony. Here the bill shows that 
the court interposed, and stated to eounsel as fol- 
lows: ‘I wish to state right here that, whether 
state’s counsel objects to this question or not, the 
court is not going to permit any question of that 
kind, which can only bring out negative testi- 
mony. Itimpresses me that itis nothing buta 
consumption of time, and I will stop you every 
time I think you ask a question that is not prop- 
er, whether state’s counsel objects or not, and 
will give you your bill of exceptions every time I 
stop you.’ Ordinarily the duties of a judge will 
be best conserved by merely ruling on the 
admissibility of testimony, and if necessary 
stating his reasons’ therefor. Sometimes it 
may be permissible to dmonish against 
asking questions that are obviously  ille« 
gal and objectionable, but we have seen 
nothing here authorizing the court to interpose 
as was done. We further believe that the court 
should be careful in admonishing counsel either 
for the state or defendant, lest in so doing the in- 
fluence of counsel may be improperly weakened 
or disparaged with the jury.” 








QUORUM AND MAJORITY IN PUBLIC 
OR MUNICIPAL BODIES, BOARDS, 
COMMISSIONS, ETC. 


1. Quorum Defined. 

2. Quorum and Majority at Common Law. 

3. Quorum of Definite Body—Majority. 

4. Members Present, but Not Voting, to be 
Counted. 

5. Quorum and Majorities of Boards, Commis- 
sioners, Committees, ete. 

6. When Definite Vote Required. 

7. How Quorum Affected by Interest of Mem- 
bers. 

1. Quorum Defined.—The quorum of a body 
may be defined to be that number of the 
body, which, when legally assembled in their 
proper place, will enable them tu transact 


their proper business, or, in other words, 
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that number that makes a lawful body, and 
gives them power to pass a law or ordinance 
or do any other valid corporate act.} 

2. Quorum and Majority at Common Law. 
—At common law, in corporations and legal 
bodies consisting of an indefinite number, a 
major part of those who are existing at the 
time, when legally convened, are competent 
to act for the corporation or body. This is 
applicable to New England town meetings.? 
But when the body is definite there must be 
amajor part of the whole number of members 
composing it, and not merely a major part of 
its existing members. When such body is 


legally assembled a majority thereof may do 
valid acts for the corporation. * 

3. Quorum of Definite Body—Majority.— 
Where the law creating the body specifies the 
number necessary to constitute a quorum and 
the number of votes required to constitute 
legal action, such provisions must be ob- 


1 Heiskell v. Mayor of Baltimore, 65. Md. 125, 149. 
A quorum is such a number of members of a body as 
is competent to transact business in the absence of 
the other members. State v. Wilkersville Tp., 20 
Ohio St. 288. A word used to denote a certain num- 
ber of persons whose presence is requisite at meet- 
ings of public or private bodies, for the transaction 
of business. Burrill’s Law Dict. title, “Quorum.” The 
term arose from the Latin words, Quorum, aliquem 
vestrum * * * unum esse volumus (of whom we 
wish some one of you to be one), which were used in 
the commission formerly issued to justices of the 
peace in England, by which commission it was 
directed that no business of certain kinds should be 
done without the presence of one or more of certain 
justices specially designated. 1 Bl. Com. 351; Bur- 
rill’s Law Dictionary, title “Quorum.” 

2 Damon v. Granby, 2 Pick. (Mass.) 345, 355; Com- 
monwealth vy. Ipswich, 2 Pick. (Mass.) 70; Williams 
y. Luenburg, 21 Pick. (Mass.) 75; First Parish v. 
Stearns, 21 Pick. (Mass.) 148; Church v. Case, 2 Robt. 
(N. Y.) 649. 

3 Rex vy. Varlow, Cowp. 250; Rex v. Bellringer, 4 
Term Rep. 810, 822; Gosling v. Veley, 7 Q. B. 406; 
New Haven Local Board v. School Board, 30 Ch. Div. 
350; Rex v. Gaborian, 11 East. 87, note; Cotton v. 
Davis, 1 Strange, 53; Rex v. Monday, Cowp. 530; Cor- 
tisv. Kent Water Works, 7 Barn. & C. 314; Blackett 
v. Blizzard, 9 Barn. & C. 851; St. Joseph Tp. v. 
Rogers, 16 Wall. (U. S.) 644; Sargent v. Webster, 13 
Met. (Mass.) 497, 46 Am. Dec. 743; Columbia Bot- 
tom Levee Co. v. Meir, 39 Mo. 53; Craig v. First Pres- 
byterian Church, 88 Pa. St. 42; 32 Am. Rep. 417; Ten 
Eyck v. Pontiac R. R. Co., 74 Mich. 226, 16 Am. St. 
Rep. 633; Buell v. Buckingham, 16 Iowa, 283, 85 Am. 
Dec. 516; Cadmus v. Farr, 47 N. J. L. 208; Warnock 
vy. Lafayette, 4 La. Ann. 419; Walker v. Rogan, 1 Wis. 
597, 614. This rule of the common law has often 
been declared by statute. Horton v. Garrison, 23 
Barb. (N. Y.) 176; People v. Rector, etc., 48 Barb 
(N. Y.)603, 606. 





served. In enacting ordinances or resolu- 
tions of a permanent character by a munici- 
pal council, or the governing legislative body 
a majority of the constituent members of the 
body is generally required, but in passing 
resolutions and motions of a temporary or 
mere ministerial nature a majority vote of a 
legal quorum generally will be hei |)  suffi- 
cient. Following the rule of the coiuuu 1 law, 
in the absence of charter or statutory provis- 
ion applicable, a majority of the governing 
body of the corporations, as the board of 
directors, the board of aldermen, the coun- 
cil, ete., consisting of a definite number, 
when duly met, constitute a quorum for the 
transaction of business, and the vote of a ma- 
jority of those present (there being a quorum) 
is all that is requisite for the adoption or pas- 
sage of an ordinance or by-law or motion, or 
the doing of any other act which the body 
has power to do.® Where the law is silent 
on the subject the common law rule will pre- 
vail and cannot be changed by the council, 
as by fixing the quorum necessary for the 
transaction of its ousiness at two-thirds of 
the members elected. Where the law makes 
the mayor a member of the council or legisla- 
tive municipal body he is to be counted as 
any other member in determining a legal 
quorum,’ but if he is not a member he is not 
to be counted.* Where the seat of a member 


4Outwater v. Borough of Carlstadt (66N. J. L. 
510), 49 Atl. Rep. 583, 

5 Cadmus v. Farr, 47 N. J. L. 208, 216; McDermott 
v. Miller, 45 N. J. L. 251; Barnert v. Paterson, 48 N. 
J. L. 395, 400; Walls v. Rahway River Co., 4 C. E. 
Green (N. J.), 402; Covington v. Boyle, 6 Bush. (Ky.) 
204; Ex parte Willcocks, 7 Cowen (N. Y.), 402, 409; 
Dawes v. N. R. Ins. Co., 7 Cowen (N. Y.), 462, 464; 
State v. Deleisseline, 1 MeCord (S. Car.), 52, 62; 
Lockwood y. Mechanic’s Nat. Bank, 9 R. I. 308; Buel 
v. Buckingham, 16 Iowa, 284; Hooker v. Young, 12 
Gratt. (Va.) 303, 305; Zeiller v. Central Ry. Co., 84 
Md. 304; Dartmouth v. Commissioners, 153 Mass. 12; 
Sargent v. Webster, 13 Met. (Mass.) 497. A majority 
may assemble, organize and act. Oakland v. Car- 
pentier, 13 Cal. 540; State v. Green, 37 Ohio St. 227; 
Columbia, etc., Co. v. Meier, 89 Mo. 53; First Parish v. 
Stearns, 21 Pick. (Mass.) 148. ‘In all matters of pub- 
lic concern, the voice of the majority must govern.” 
Per Duncan, J., in McCready v. Guardians, 9 Serg. & 
R. (Pa.) 99; Williams v. Brace, 5 Conn. 190. 

6 Heiskell v. Baltimore, 65 Md. 125, 57 Am. Rep. 308, 
12 Am. & Eng. Corp. Cas. 347; Barnert v. Paterson, 
48 N. J. L. 395; Coles vy. Williamsburg, 10 Wend. (N. 
Y.) 659; Blacket v. Blizard, 9 Barn. & C. 851. 

‘Griffin v. Messenger 144 (lowa99), 86 N. W. 
Rep. 219. 

8 Attorney-General 


v. Shepard, 62 N. H. 3883; 
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becomes vacant by death, resignation, or by 
the removal of an alderman from the ward for 
which elected, not only those remaining are 
to be counted, but the whole membership is 
to be counted in making up the quorum.’ 
Thus where the charter provided that a ma- 
jority of those elected shall constitute a quo- 
rum and eight members were elected, of 
whom one was disqualified, it was held that 
five eligible members were indispensable to 
form a quorum.!® While it is undoubtedly 
true that no legislative body can act legally 
without the presence of a quorum a less num- 
ber than a quorum have the power to ad- 
journ.!! 

4. Members Present, but Not Voting, tohe 
Counted.—In the absence of organic provi- 
sion to the contrary, members present, though 
not voting, may be counted to constitute the 
quorum.!? The Supreme Court of the United 
States has held this rule applicable to the 
national house of representatives. In Feb- 
ruary, 1890, the rule was adopted by the 
house, providing that, members present and 
not voting should be counted in determining 
aquorum. An act was passed by a majority 
vote of the members present, the quorum be- 
ing counted in accordance with the rule. The 
validity of the act was questioned. Mr. 
Justice Brewer in delivering the opinion of 
the court observed: ‘‘All that the constitu- 


Somerset v. Smith, 20 Ky. L. Rep. 1488, 49S. W. 
Rep. 456; State v. Porter, 113 Ind. 79. 

® San Francisco v. Hazen, 5 Cal. 169; MeCracken vy. 
San Francisco, 16 Cal. 591; Pimental v. San Fran- 
cisco, 21 Cal. 351, 362. Contra: State vy. Orr, 
61, Ohio St. 384, 56 N. E. Rep. 14. As to what consti- 
tutes a quorum, see note to Lawrence v. Inger- 
sol, 65 L. R. A. 308; Smith v. Proctor, (N. Y.) 14 
L. R. A. 4038; State vy. Vanasdal 15 L. R. A. 8382; 
Particular case: Bybee v. Smith (Ky.), 618. W. Rep. 
15. Acts done by less than a legal quorum will be 
held void. State vy. Wilkesville, 20 Ohio St. 288; 
Logansport vy. Legg, 20 Ind. 315; Price v. Railroad, 
13 Ind. 58; Ferguson y. Chittenden Co., 6 Ark. 479. 
When de facto officer may be created by less than 
quorum, see Dingwall vy. Detroit, 82 Mich. 568, 46 N. 
W. Rep. 938. Presumption respecting quorum. In- 
surance Co. vy. Sortwell,8 Allen (Mass.), 217, which 
was a case relating to a private corporation. 

0 Satterlee v. San Fra. cisco, 23 Cal. 314. 

1 Smith v. Law, 21 N. Y. 296; Kimball v. Marshall 
44 N. 1H. 465. 

12 State v. Green, 37 Ohio St. 227, 2384; Launtz y. 
People, 1138 Ill. 187, 142; Booker v. Young, 12 Gratt. 
(Va.) 303, 307; State v. Yates, 19 Mont. 239; Rushville 
Gas Co. v. Rushville, 121 Ind. 206, 209, 23 N. E. Rep. 
72, 16 Am. St. Rep. 388,6 L. R. A. 315; Attorney- 





| 
| 
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tion requires is the presence of a majority, 
and when that majority are present the power 
of the house arises. But how shall the pres- 
ence of a majority be determined? ‘The con- 
stitution has prescribed no method of making 
this determination, and it is therefore, within 
the competency of the house to prescribe any 
method which shall be reasonably certain to 
ascertain the fact. It may prescribe answer 
to roll-call as the only method of determina- 
tion ; or require the passage of members be- 
tween tellers, and their count as the sole test ; 
or the count of the speaker or the clerk, and 
an announcement from the desk of the names 
of those who are present. Any one of these 
methods, it must be conceded, is reasonably 
certain of ascertaining the fact, and as there 
is no constitutional inhibition of any of those, 
and no violation of fundamental rights in any, 
it follows that the house may adopt either or 
all, or it may provide for a combination of 
any two of the methods. That was done by 
the rule in question; and all that that rule 
attempts to do is to prescribe a method for 
ascertaining the presence of a majority, 
and thus establish the fact that the house 
is in a condition to transact business. As ap- 
pears from the journal, at the time this bill 
passed the house there was present a ma- 
jority, a quorum, and the house was author- 
ized to transact any and all business.’’!® 

5. Quorum and Majorities of Boards, Com- 
missioners, Committees, Etc.—In the absence 
of law to the contrary, where authority to do 
an act of a public nature is given by law to 
more persons than one, which act is merely 
ministerial in character, a majority must at 
least concur and unite in the performance of 
it; but they may act separately and need not 
be convened in a body or notified so to convene 
for that purpose.'* However, if the act is 
one which requires the exercise of discretion 


13 United States v. Ballin, 144 U.S.1. Where ma- 
jority present refrain from voting act held void. 
Gosling v. Veley, 4 K. of L. Cas, 679, 740. 

14 Perry v. Tynen, 2 Barb. (N. Y.) 187, 140; Green 
v. Miller, 5 Johns. Rep. (N. Y.) 39; Astor vy. Mayor, 
ete., of New York, 62 N. Y. 567, 580. Where the pur- 
pose is private it is necessary that all should coneur 
in the act, asin cases of trustees, arbitrators, ete., 
but if the power is of a public nature where all are 
acting, a majority will conclude the minority and 
their act is the act of the whole. Young vy. Bucking- 
ham, 5 OLio, 485, 489; Schenck vy. Peay, 1 Woolw. C. 
C. 175, 187; Walker v. Rogan, 1 Wis. 597, 614; Alle- 


General y. Shepard, 62 N, H. 388, 13 Am. St. Rep. 576. } gheny Com’rs y. Lacky, 6 Serg. & R. (Pa.) 170; 
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and judgment, in which case it is usually 
termed a judicial act, unless provision is 
otherwise made by law, the persons to whom 
the authority is given must meet and confer 
together and be present when the act is per- 
formed, in which case the majority of them 
may perform the act; or, after all of them 
have been notified to meet, a majority having 
met will constitute a quorum of sufficient 
number to perform the act.}® 


Cooper v. Lampeter Tp., 8 Watts (Pa.), 125, 128. Less 
than a majority cannot act. Petrie v. Doe, 30 Miss. 
698: First Parish in Sutton v. Cole, 3 Pick. (Mass.) 
232; Somerset Tp. v. Parson, 105 Pa. St. 360; Steeley 
y. Irvine, 6 Serg. & R. (Pa.) 128. Being public of- 
ficers a majority of a committee appointed for special 
purpose may act. Jumkins v. Union School District, 
89 Me. 220; Keyser v. Sunapee, 35 N. H. 477; Cald- 
well v. Harrison, 11 Ala. 755. Act of a majority of 
the overseers of the poor is valid, when. Wolcott v. 
Wolcott, 19 Vt. 87, 39. When power to fill vacaney by 
death vests in the survivors in absence of provision of 
law therefor, see People v. Maycr, ete., of Syracuse, 
63 N. Y. 291, reversing 2 Hun (N. Y.), 483, and dis- 
tinguishing People v. Nostrand, 46 N. Y. 375. Al- 
though vacancies occur by death, if a majority sur- 
yive a quorum remains. Commonwealth y. Canal 
Com’rs, 9 Watts (Pa.), 466. A majority of a pruden- 
tial committee of a school district may lawfully act 
officially, especially after a refusal of the minority to 
meet with them. Kingsbury v. Centre School Dis- 
trict, 12 Met. (Mass.) 99. A majority of those qual- 
ified to serve may act on the ground of necessity and 
public convenience. State v. Higgins, Harper (S. 
Car.) 139, 141, 142. A majority of the board of super- 
visors of a county, a quorum being present, can per- 
form an act which a majority could perform if all 
were present. People v. Harrington, 68 Cal. 267. A 
statute validating the reports signed by two commis- 
sioners out of three, appointed to assess damages in 
widening a street, is valid, although the state consti- 
tution provides that compensation shall be ascer- 
tained by ajury, or by not less than three commis- 
sioners. Jn re Broadway, 63 Barb. (N. Y.) 572, 577; 
In re Church Street, 45 Barb. (N. Y.) 455. 

15 Martin v. Lemon, 26 Conn. 192, 193; Keeler v, 
Frost, 22 Barb. (N. Y.) 400; Perry v. Tymen, 22 Barb. 
(N. Y.) 187; Hx parte Rogers, 7 Cowen (N. Y.), 526, 
and note pages 530-534; /n re Beekman, 31 How. Pr. 
(N. Y.) 16; Jn re Sewer in Thirty-fourth Street, 31 
How. Pr. (N. Y.) 42, 51; Ballard v, Davis, 31 Mass. 
625, 535; Horton v. Garrison, 23 Barb. (N. Y.) 176; 
Baltimore Turnpike, 5 Binney (Pa.), 481, 484; Me- 
Cready v. Guardians, 9 Serg. & R. (Pa.) 94, 99; Crist 
vy. Brownsville Tp., 10 Ind. 461. Judicial power dele- 
gated to two or more must be executed jointly, as 
the power o: removal of officers conferred upon the 
mayor and council. Charles v. Hoboken, 27 N. J. L. 
208, 205 and cases. This is the common law rule. 
Gridley v. Baker, 1 Bos. & P. 229; Keeler v. Frost, 
22 Barb. (N. Y.) 400; Perry v. Tymen, 22 Barb. (N. 
Y.) 137. In an early case the supreme court of 
Connecticut held that where the act requires the ex- 
ercise of judgment and discretion a majority of the 
persons on whom the authority is conferred may 
perform it, and that they may act separately for that 
purpose, and need not act in a board or collectively. 








6. When Definite Vote Required.—The law 
governing the body often provides that cer- 
tain acts may be done only by a majority of 
the members appointed or elected to the body. 
Under such provisions it is apparent that the 
acts specified may not be done legally by a 
bare majority of a quorum.'® In the enact- 
ment of certain ordinances, as for improve- 
ments, which are to be paid for by special 
taxation, especially in event of remonstrance 
or protest on the part of property owners, or 
where they did not originate on petition of 
the property owners, or for the sale of cor-, 
porate property, or for the creation of offices 
and positions, charters often require a two- 
thirds or three-fourths vote of the entire 
membership of the body. In such cases it 
is manifest that the vote of a less number 
than that specified is insufficient, and the 
record of the proceedings must show that the 
measure received the vote preseribed.!7 


Gallup vy. Tracy, 25 Conn. 10. Presumptions: In the 
absence of aflirmative proof to the contrary the pre- 
sumption is that the committee or commissioners or 
persons designated to perform the act all met, or 
what is equivalent to it, that the absent members had 
notice of the meeting which was held Astor vy. 
Mayor of New York, 62 N. Y. 567, 576, 580; McCoy v. 
Curtice, 9 Wend. (N. Y.) 17,19. Where one of the 
two commissioners dies the remaining commissioner 
cannot act. Pell v. Ulmar, 21 Barb. (N. Y.) 500. 
Where two overseers of the poor unite in beginning 
an action, one alone without the concurrence or con- 
sent of the other has no power to discontinue the 
suit. Perry v. Tymen, 22 Barb. (N. Y.) 187, 141. 
Sale of land made by one of two commissioners held 
void. Both must be present and concur in the sale, 
as the act involves the exercise of judgment and dis- 
cretion. Powell v. Tuttle,3.N. Y. 396; New York 
Life Ins. & T. Co. v. Staats, 21 Barb. (N. Y.) 570. 
When acts of one of two overseers of the poor will be 
held valid, see, Downing v. Rugar, 21 Wend. (N. Y.) 
178. It has been held that the act may be done 
legally by the direction or with the concurrence of a 
majority. Damon v. Granby, 2 Pick. (Mass.) 345. 
Where the law requires three to constitute a board of 
assessors and only two qualify and act, the tax 
assessed by them is illegal. Williamsburg v. Lord, 61 
Me. 599. In tke absence of contrary provision by law 
a majority of a quorum ofajudicial body may act. 
MeFarland vy. Crary, 16 Wend. (N. Y.) 295; Aultman 
y. Utsey, 35 S. Car. 596; Williams v. Bennett, 35S, 
Gar. 150; Sullivan ‘v. Speights, 14S. Car. 858; Mere 
chant v. North, 10 Ohio St. 251; Louisville, ete., R. 
R. Co. vy. Davidson County, 1 Sneed (Tenn.), 637. 

16 Edgerly v. Emerson, 23 N. H. 555, 55 Am. Dee. 
207; Pimental v. San Francisco, 21 Cal. 351; Mee 
Cracken y. San Franeisco, 16 Cal. 591. 

17 Logansport v. Legg, 20 Ind. 315; Moberry vy. 
Jeffersonville, 88 Ind. 198; Brookbank v. Jefferson- 
ville, 41 Ind. 406; Chicago Dock Co. vy. Garrity, 115 
Ill. 155; Rich v. Chicago, 59 Il]. 286; Whitney v. Hud- 
son, 69 Mich. 189, 30 Am. & Eng. Corp. Cas. 458; Ten- 
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Where any particular act is required to be 
done by a specified vote the question has 
often arisen whether such provision means a 
majority or two-thirds or three-fourths of the 
whole number of members composing the 
body, or whether it means a majority, or two- 
thirds or three-fourths of a legal quorum. 
The rule as applied to state legislatures is 
generally held to be that proportion of votes 
of those constituting the quorum to do busi- 
ness. Thus where the constitution requires 
the act to receive ‘‘the vote of two-thirds of 
each house,’’ it is held to be two-thirds of the 
members present, there being a quorum.!§ 
Adopting such construction, where the power 
of amotion was conferred upon a city council 
to be exercised ‘‘by a vote of two-thirds of that 
body,’’ two-thirds of a legal quorum, and not 
two-thirds of the whole number of members 
composing the council, was considered to be 
meant.!® So, ‘‘unanimous consent of the 
council,’’ as used in a council rule, was con- 
strued in like manner.?° But where the 
act must be done by a distinct proportion ‘‘of 
all the members elected,’’ or ‘‘of all of the 
members of the council,’’ it is manifest that 
the law should be construed by counting the 
whole membership of the body in question.?! 
Where vacancies occur, the whole number 
entitled to membership must be counted, and 


nant v. Crocker, 85 Mich. 328. Resolution awarding 
a contract is not of a “‘general or permanent nature,” 
and therefore does not require a two-thircés vote. 
Cincinnati y. Bickett, 26 Ohio St. 49. : 

18 State v. McBride, 4 Mo. 303, 308; Southworth v. 
P. & J. R. R., 2 Mich. 287; Green v. Weller, 82 Miss. 
650, 700; Morton vy. Comptroller Gen., 4 S. Car. 463; 
Whitney v. Hudson, 69 Mich. 189, 37 N. W. Rep. 184. 

19 Warnock y. Lafayette, 4 La. Ann. 419. 

20 Atkins v. Phillips, 26 Fla. 281, 296,8 So. Rep. 
429. S. P. Zeiller v. Central R. R. Co., 84 Md. 304, 
332. 

21 State vy. Paterson, 35 N. J. L. 190; State v. Jersey 
City, 53 N. J. L. 112, 20 Atl. Rep. 829; State v. Bayonne, 
54 N. J. L. 125, 22 Atl. Rep. 1006; Mueller v. Egg Har- 
bor City, 55 N. J. L. 245, 26 Atl. Rep. 89; State 
v. Gray, 23 Neb. 365, 369; Atkins v. Phillips, 26 
Fla, 281, 296, 8 So. Rep. 429; Davis y. Davis, 40 W. Va. 
464, 21S. E. Rep. 906; MeQuillin’s Amended Charter of 
St. Louis (annotated), pp. 327, 328. ““Concurrence ofa 
majority of all of the trustees,” construed (arguendo) 
as a majority of all of the trustees of which the body 
was composed, but such was held not to be required in 
the passage of a resolution proposing a change in the 
eorporate boundaries under another charter pro- 
vision. Strohm v. Iowa City, 47 Iowa, 42, 45, 46. The 
ptnctuation employed was disregarded. Shindley v. 
State, 23 Ohio St. 1389; Randolph v. Bayne, 44 Cal. 366. 
See Attorney-General v. Shepard, 62 N. H. 383, 13 
Am. St. Rep. 576. 
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not merely the remaining members.?? Where 
the charter provides definitely the number 
that shall constitute a quorum, this cannot be 
changed by the body.?* Thus where the 
charter prescribes that three councilmen and 
the mayor shall constitute a quorum, a reso- 
lution passed by a vote of three councilmen 
and the mayor who had a vote in case of a 
tie, was held legally passed, although a by- 
law provided that no resolution should pass 
without the votes of two-thirds of all the 
members. ? * | 

7. How Quorum Affected by Interest of Mem- 
bers.—Many municipal charters expressly 
provide that the officers of the corporation 
shall not be directly or indirectly interested 
pecuniarily in contracts of any character with 
the corporation. So members of the legis- 


22 Pollasky v. Schmid, 55 L. R. A 614, 87 N 
W. Rep. 1030, 8 Detroit Leg. N. 845; San Francis-o9 v. 
Hazen, 5 Cal. 170; MeCracken vy. San Francisco, 16 
Cal. 691; Pimental v. San Francisco, 21 Cal. 352; Sat- 
terlee y. San Francisco, 23 Cal. 315. Contra: State v. 
Orr, 61 Ohio St. 384, 56 N. E. Rep. 14. Failure to 
qualify as members, cannot be counted. Woodruff v. 
R. R., 59 Conn. 63, 20 Atl. Rep. 17; Dinwiddie y. 
Rushville, 37 Ind. 66—We facto offices may be counted 
when, Perkins vy. Fielding, 119 Mo. 149; Magneau v. 
Fremont, 30 Neb. 8438, 27 Am. St. Rep. 4386, 9 L. R. A. 
786. When definite vote is required. Illustrations: 
Where a street being vacated by ordinance on condi- 
tion,it was held that a subsequent resolution declaring 
the vacation absolute is sufficient notwithstanding 
such resolution was passed by a majority instead of 
two-thirds as required in passing the ordinance. Wirt 
v. McEmery, 21 Fed. Rep. 233. The vote of one, who 
is ineligible to act as councilman, but who was elected 
and sworn into office, was counted in one case, Sat- 
terlee v. San Francisco, 23 Cal. 3i4. A resolution 
purporting to fix the salary of an official held to be 
aresolution for the appropriation of money under a 
particular charter requiring such resolution to be 
passed by a majority vote. Fournier vy. West Bay 
City, 94 Mich. 463, 54 N. W. Rep. 277. Under a par- 
ticular charter provision it was held that the require- 
ment of a six-eighths vote on appropriations applied 
only to expenditures outside of the necessary ex- 
penses. Gardner v. New Bern, 98 N. Car. 228, 38. E. 
Rep. 500. Under a charter providing that a tax must 
be voted by two-thirds of the members elected, held 
that a vote of eight aldermen in a council consisting of 
twelve would be sufticient. Mills v. Gleason, 11 Wis. 
470,78 Am. Dec, 721. Where the charter requires a 
majority of the whole number of members elected, 
the action of the majority of a quorum, being less than 
a majority of the whole, ix invalid. State v. Dickie, 
47 Iowa, 629. A charter provision requiring a two- 
thirds vote of the city conncil to doa specified act, 
held to import a two-thirds vote of a quorum present 
and voting. English v. State, 7 Tex. App. 171. 

23 Mallor v. Board of Education, 102 Cal. 642, 36 Pac. 
Rep. 948. 

24 Outwater v. Carlstadt (66 N. J. L, 510), 49 Atl 
Rep. 533, 
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lative body should not be permitted to act in 
matters before them as a body in which they 
are either directly or indirectly pecuniarily in- 
terested. Such persons are generally excluded 
in counting a quorum.?* But it has been held 
that a member is not disqualified to vote on 
an ordinance establishing a sewer district 
because he owns property within the dis- 
trict.2® Sothe fact that a member would be 
benefited by the widening of a street does not 
disqualify.27 But a member is disqualified 
to vote for an ordinance granting the use of 
streets to a corporation in which he is a stock- 
holder or otherwise interested.?% In such 
ease, the member cannot remove the disa- 
bility by, in form, assigning his stock to a 
relative.?” Ina New Jersey case four mem- 
bers of the city council were stockholders in 
a water company which the city council voted 
to purchase, and it was held that such pur- 
chase was unlawful. In this case it was aptly 
said: ‘*The rule is one of policy, which, 
without regard to intention, inexorably 
reaches all contracts which contravene the 
purposes. of the law."’??° In a Pennsylvania 
case the majority of the members of the coun- 
cil were stockholders in a water company 
with which the council made acontract to 
supply the city with water, and it was held 
void. After quoting the law forbidding mem- 
bers to be interested in contracts with the 
corporation, the court observed: ‘‘It is 
almost needless to say that a contract so pro- 
hibited by law is utterly void, and there is no 
power that can breathe life into such a dead 
thing.’’®! In a Michigan case it was held 


25 Oconto County Supervisors y. Hall, 47 Wis. 208; 
United Brethren Chureh vy. Van Dusen, 37 Wis. 54; 
Pickett v. School District, 25 Wis. 551; Wallworth 
Bank v. F. L. & T. Co., 16 Wis. 629; Fort Wayne y. L. 
S. & M.S. Ry. Co., (Ind.) 18 L. R. A. 867. Rule of 
council forbidding members to vote upon question in 
which they were interested, violation of, held to in- 
validate an ordinanee. Buftington Wheel Co. vy. 
Burnham, 60 Lowa, 4938, 15 N. W. Rep. 282. 

26 Topeka v. Huntoon, 46 Kan, 634, 26 Pac. Rep. 488. 

2% Goff v. Nolan, 62 How. Pr. (N. Y.) 323. 

% Jolly v. P.N. I. & C. By. Co., 16 Pa. Co. Ct. 
Rep. 1. 

2 Jollv v. P.N.T. & C. Ry. Co., 25 Pittsburg Leg. 
J. (N.S.) 259. 

“Stroud v. Commissioners Water Co., 56 N. J. L. 
42), 28 Atl. Rep. 578. To same effect is Gregory v. 
Jersey City, 34 N. J. L. 390. 

8! Milford Borough y. Milford Water Co., 124 Pa. 
St. GLO. Contraets between the city and members of 
the council held void. Smith v. Albany, 61 N. Y. 
444; Berka v. Woodward (Cal.),45 L. R.A. 421. Cases 
in which it was held that the prohibition did 











that the fact that two of the aldermen who 
attended the meeting and who were necessary, 
to form the quorum were signers of the peti- 
tion for the improvement, did not invalidate 
the council proceedings in ordering the im- 
provement. 3? 
EvGene McQviILir. 
St. Louis, Mo. 


not apply to municipal officers. Concordia v. Haga- 
man, 1 Kan. App. 35; Call Publishing Co. v. Lynch, 
29 Neb. 149. 

82 Steckert v. East Saginaw, 22 Mich. 104, per 
Cooley, J., who said that the proceedings would have 
been held invalid had the members of the council 
acted a- commi-sioners in determining the amount 
of the special assessment that each piece of property 
was to bear or as commissioners in confirming the 
report. <A vote of confirmation of an assessment 
passed at a meeting of a board consisting of five, at 
which only four members attended and in which vote 
but two concurred, the others being interested de- 
clining to vote, is not a valid act, although the two 
who did not vote assented to the vote of their col- 
leagues. Coles v. Williamsburg, 10 Wend. (N. Y.) 
659, 66€. A member of a municipal board who is 
either a stockholder or director in a corporation is 
disqualified to act in a transaction with such corpor- 
ation. San Diego v. San Diego & L. A. R. Co., 44 
Cal. 106. What constitutes interest that will dis- 
qualify according to Cushing’s Law & Practice of 
Legislative Assemblies, see State v. Pinkerman, 63 
Conn. 176, 28 Atl. Rep. 110. Member cannot vote to 
confirm his own appointment to office. State v. 
Whitehead (N. J.), 51 Atl. Rep. 472. 








USURY BY NATIONAL BANK—FEDERAL LAW 
GOVERNS. 


SCHUYLER NARIONAL BANK v. JAMES 
GADSDEN. 





United States Supreme Court, December 7, 1903. 

A controversy respecting usurious interest paid on 
a note held by a national] bank, secured bya collateral 
note and mortgage, which arises in a suit to foreclose 
the mortgage, is none the less governed by the federal 
law on the subject of usury by national banks, as ex- 
pressed in U.S. Rev. Stat. § 5198 (U. S. Comp. Stat. 
1901, p. 3493), affording the remedy of an independent 
action to recover back tbe usurious payments, be- 
cause the collateral note and mortgage were executed 
in favor of the bank president for the benefit of the 
bank, which was prohibited by the federal law from 
taking real estate security for a debt coincidently 
contracted. 


Wuire, J.: On August 8, 1900, George Thrush, 
one of the defendants in error. being indebted to 
the Schuyler National Bank. one of the plaintiffs 
in error, for money then and theretofore lent, 
executed a note to the bank for the sum of $5,000, 
payable six months after date. As collateral se- 
curity for the payment of this note, Thrush and 
his wife executed a note and mortgage for $5,000 
to one Sumner, who was at that time the presi- 
dent of the bank. The collateral note and mort- 
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gage were delivered to the bank, and by it re- 
tained. ‘The note made to the bank was renewed 
by the bank from time to time, and various pay- 
ments of interest and on account of the principal 
were made to the bank, the principal sum thereby 
being reduced in March, 1894, to $3,000. In that 
month and year a new note was executed to the 
bank for the principal sum then due and interest, 
in all, $3.229. No money dealings were had at 
any time between either Thrush and his wife and 
Sumner individually. 

James Gadsden, one of the defendants in error 
sued Thrush and his wife in a Nebraska court to 
foreclose an asserted mortgage on real estate. 
Junior incumbra ces of record were made parties 
defendant, among them being Sumner, to whom 
the mortgage for $5,000, securing the collateral 
note previously referred to, had been executed. 
He answered and by cross-petition asserted the 
lien of the mortgage, which he alleged was made 
to him as trustee, for the benefit of the Schuyler 
National Bank; he prayed foreclosure of such 
lien, and the payment of the indebtedness to the 
bank, stated to be $3,229 and iaterest. The 
Schuyler National Bank was subsequently made 
a party defendant; and, by answer and cross-pe- 
tition, claimed the benefit of the mortgage to 
Sumner, securing the indebtedness just sated, 
and joined in the prayer for foreclosure. Sepa- 
rate answers, similar in tenor, were filed on be- 
half of Thrush and his wife, in which were 
averred, in numerous paragraphs, many pay- 
ments to the bank of usurious interest during a 
period of five years, and in substance it was 
prayed that the amount of such payments might 
be deducted from the principal sum claimed by 
the bank to be due. In each of the answers was 
contained the following paragraph: 

“That the said note of $5,000 of the defendants 
George Thrush and Mattie N. Thrush, together 
with the mortgage securing the same, were not 
executed and delivered to said William H. Sum- 
ner upon any consideration whatsoever, but the 
same are simply held by said defendant as col- 
lateral security to the amount owing by the de- 
fendant, George Thrush, on the said indebtedness 
now being evidenced by said $3,229 note, in this: 
that the said note of $5,000 and the mortgage se- 
curing the same were executed and delivered by 
this defendant and Mattie N. Thrush to said 
Sumner for the purpose that said Sumner might 
protect therewith said bank on account of the in- 
debtedness of said George Thrush to said bank, 
anc said note and mortgage were accepted by 
said Sumner with the knowledge and consent of 
said bank, and because said bank refused to take 
said mortgage, and said Sumner in nowise pro- 
tected said loan or advanced any money thereon 
and at the time of the maturity thereof, by virtue 
of the premises and the payments of usurious and 
illegal interest made thereon, as aforesaid, there 
was due and owing, after deducting the payments 
made upon the principal and the said payments 


ef usurious interest. the small balance, to-wit: 











of $252.20, and for the aforesaid balance the said 
deferfdant Sumner is entitled to a lien upon said 
premises under and by virtue of said mortgage 
and promissory note of $5,000.” 

A reply was filed to these answers. It was 
therein stated in substance that most of the al- 
leged usurious interest had been paid to the bank 
more than two years before the commencement 
of the action, and that the remaining interest 
payments were not in excess of the rate allowed 
by law to be contracted for. The pleading con- 
cluded with the claim ‘‘that this court has no 
jurisdiction in this action to consider the ques- 
tion raised in said answer to each and every item 
of interest mentioned in said answer as paid to 
said Schuyler Nationa’ Bank; that said items are 
not proper items of set-off or counterclaim and 
cannot be adjudicated except in a snit brought 
expressly for that purpose under the provisions 
of § 5198 of the Revised Statutes of the United 
States (U. 8. Comp. Stat. 1901, p. 3493) ”’ 

A decree was entered determining the priority 
of liens between the respective lien-holders, and 
providing for a foreclosure. Among other things 
it was adjudged that the mortgage to Sumner 
was executed and delivered for the benetit of the 
bank, and that the bank was entitled to the pro- 
ceeds of the note and mortgage. As to the de- 
fense of usury set up in the answers, it was de- 
cided that, as the transaction was one with a 
national bank, it was governed by the laws of the 
United States, and, therefore, recovery by way of 
set-off of the usurious interest alleged to have 
been paid was refused. Recovery of the interest 
embraced in the claim of the bank was, however, 
denied, and judgment was entered only for the 
principal sum found to be due and owing to the 
bank. 

On appeal, the Supreme Court of Nebraska re- 
versed the judgment of the district court in the 
particular just noticed, and remanded the cause 
with directions ‘to ascertain the amount of 
money advanced to Thrush by the Schuyler Na- 
tional Bank, deduct therefrom all payments, 
whether of principal or interest, and award fore- 
closure for the remainder, if any.”’ 56 Neb. 565, 
76 N. W. Rep. 1060. Ona rehearing, the appel- 
late court refliarmed its previous decision. 58 
Neb. 340, 45 L. R. A. 654, 78 N. W. Rep. 632. 
Thereupon a writ of error was allowed from this 
court, which was subsequently dismissed for want 
of jurisdiction. 179 U. S. 681, 45 L. Ed. 384, 21 
Sup. Ct. Rep. 918. Subsequently the state dis- 
trict court entered a judgment in conformity with 
the mandate of the Supreme Court of Nebraska, 
and such judgment was aftirmed on appeal. 63 
Neb. 881, 89 N. W. Rep. 403. The present writ 
of error was thereupon allowed. 

Mr. Justice White, after making the foregoing 
statement. delivered the opinion of this court: 

The question for decision is, dil the Supreme 
Court of Nebraska rightly decide that the cone 
troversy concerning usurious interest paid was to 
be governed by the statutes of Nebraska on that 





said 
said 
Bage 


was 
» al- 
yank 
nent 
rest 
wed 
con- 
s no 
ues- 
item 
d to 
are 
and 
ight 
ions 
ited 


rity 
and 
ings 
ner 
the 
rO- 
de- 
de- 
ha 
the 
y of 
lave 
rest 
ver, 
the 
the 


re- 
the 
Luse 

of 
Na- 
nts, 
re- 
565, 
el- 

58 
332. 
this 
ant 
, 21 
lis- 
‘ith 
Ka, 

63 
yrit 


ing 


me 
ne 
: to 
hat 


58 CENTRAL LAW JOURNAL. 91 








subject. and not by the laws of the United States 
on the same subject, as expressed in § 5198 of the 
Revised Statutes (U. S. Comp. Stat. 1901, p. 
3493)? We say this is the sole question, because 
it is undouted that if the rights of the parties are 
to be determined by the laws of the United States, 
the ruling below was wrong. This results from 
the prior adjudications of this court, holding that 
where usurious interest has been paid to a na- 
tional bank, the remedy afforded by § 5198 of the 
Revised Statu:es (U. 8. Comp. Stat. 1901, p. 3493), 
is exclusive, and is confined to an independent 
action to recover such usurious payments. 
Haseltine v. Central Nat. Bank, 183 U. S. 132, 46 
L. Ed. 118, 22 Sup. Ct. Rep. 50. and cases cited. 
If, on the other hand. the controversy is governed 
by the local law of Nebraska, then the construc- 
tion and application of that law made by the 
court of last resort of the state is binding. 

In fact, this is not controverted and could not 
be since the Supreme Court of Nebraska con- 
ceded that if the contention as to usurious inter- 
est ought to be determined by the laws of the 
United States, the conelusion which the court 
reached was erroneous. That court, however, 
held that the rights of the parties were to be 
measured by the law of the state instead of the 
law of the United States, beeause the collateral 
mortgage was not made. eo nomine, to the bank, 
but to an individual This view was deemed to 
be fortified by the suggestion that, as the collat- 
eral note was secured by mortgage on real estate, 
it could not, under the laws of the United States, 
have heen lawfully made in favor of a national 
bank. The collateral note and mortgage, it was, 
therefore, intimated, must be assumed to have 
been executed to an individual to avoid the effect 
of the laws of the United States, and the conse- 
quent knowledge which would have been con- 
veyed to the proper officers of the United States 
that the bank was violating the law. 

The reasoning by which the judgment of the 
Supreme Court of Nebraska was controlled is, in 
our opinion, erroneous. The court did not hold 
that, because the collateral mortgage was taken 
in the name of an individual, it could not be en- 
forced by the bank under the law of Nebraska, 
but simply held that, although it was enforceable 
by the bank, the remedy as to the usurious inter- 
est was governed exclusively by the state law, 
upon the theory that the transaction was not with 
the bank. But the usurious interest had all been 
paid, not to the individual upon the collateral 
note, but to the bank, upon the principal obliga- 
tion held by it. It was this interest so paid to 
the bank on the principal note held by it which 
was in effect imputed so as to fix the amount due. 
The result of this was to treat the tra ‘saction as 
an individual one in order thereby to exclude the 


law of the United States, and then at once totreat | 


it as a bank transaction for the purpose of ascer- 
taining and imputing the sums of usurious inter- 
est Which had been paid. This was to administer 
the rights of the parties upon distinct and wholly 








inconsistent theories. Either it was an individual 
transactlon or it was not. It could not in reason 
have been at one and the same time both the 
transaction of the bank excluding the individual 
and a dealing between individuals excluding the 
bank As the usurious interest for which a rem- 
edy was afforded had been paid to the bank in 
dealings by the bank with its debtor, and as the 
necessary effect of the judgment below was to re~- 
duce the debt due to the bank by allowing the 
imputation of the sum of the usurious interest, 
we are of opinion that the controversy was gov- 
erned by the laws of the United States, and not 
by the law of the State of Nebraska. 

Nor do we think the suggestions made in the 
opinion of the court below respecting the power 
of a national bank under the laws of the United 
States to accept real estate security operate in 
any way to modify the conclusion we have just 
expressed. Itis not contended that under the 
law of Nebraska an agent, acting in his own 
name, may not take security for the benefit of a 
principal, or that there is, or could be, any valid 
statute of the state of Nebraska discriminating 
against national banks, and depriving them of the 
benefit of transactions so consummated. This be- 
ing true it follows that the taking of real estate 
security by the president of the bank in his indi- 
vidual name, for the benefit of the bank, was in 
legal effect but the taking of security by the bank 
itself. Now itis no longer open to controversy 
that the provisions of the statutes of the United 
States forbidding the taking of real estate se- 
curity by a national bank for a debt coincidently 
contracted do not operate to make the security 
void, and thus enable the individual who has 
contracted with the bank to defeat recovery, but 
simply subjects the bank to be called to account 
by the government for exceeding its powers. In 
Logan County Nat. Bank v. Townsend, 139 U.S. 
67, 35 L. Ed. 107, 11 Sup. Ct. Rep .496, the rule on 
this subject, as settled by the previous authori- 
ties, was thus stated by the court, speaking 
through Mr. Justice Harlan (p. 76, L. Ed. p. 111, 
Sup. Ct. Rep. p. 499); ‘In Union Nat. Bank v. 
Matthews, 98 U. S. 621, 25 L. Ed. 188, it appeared 
that a national bank loaned money upon the se- 
urity of a note and a deed of trust of lands, both 
of which were assigned toit. The statute de- 
clared that a rational banking association could 
loan money ‘on personal security,’ and could 
purchase, hold, and convey real estate for certain 
named purposes, ‘and for no others,’ among 
which was not included the securing of a present 
loan of money by a deed of trust or mortgage on 
real property. The court, while assuming that 
the statute, by clear implication forbade the bank 
from making a loan on real-estate, refused to re- 
strain the bank from enforcing the deed of trust. 
The decision went upon these grounds: That 
the bank parted with its money in good faith; 
that the question as to the violation of its charter 
by taking title to real estate for purposes unau- 
thorized by law could be raised only by the gov- 
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ernment in a direct proceeding for that purpose; 
and that it was not open to the plaintiff in that 
suit, who had contracted with the bank, to raise 
any stich question in order to defeat the collection 
of the amount loaned. If any doubt existed as to 
the scope of the decision in that case, it was re- 
moved by National Bank v. Whitney. 103 U. S. 
99, 26 L. Ed. 443, where it was held that the right 
of a national bank to enforce a mortgage of real 
estate taken hy it to secure indebtedness then ex- 
isting. as well as future advances, could not be 
questioned by the debtor, and that a disregard by 
the bank of the provisions of the act of congress 
upon that subject only laid the association open 
to proceedings by the government for exercising 
powers not conferred by law.” 

It follows from the foregoing reasons that the 
Supreme Court of Nebraska erroneously deter- 
mined the rights of the parties by the rule of the 
state law, when it should have applied the law of 
the United States. 

The judgment of the Supreme Court of Ne- 
braska is reversed, and the cause is remanded for 
further proceedings not inconsistent with this 
opinion. 


Nore.—Power of National Banks to Take Mort- 
gages on Lands.—The Revised Statutes of the United 
States, § 5137, authorizes a national bank to purchase 
such real estate as shall be mortgaged to it in good 
faith by way of security for debts previously con- 
tracted. It has been held that where a national bank, 
in order to secure the same debt, purchases other 
real estate not mortgaged to it, it does not affect 
the title to the land it was authorized to purchase. 
Reynolds y. First National Bank, 112 U. S. 405, 5 Sup. 
Ct. Rep. 213. A national bank may take a mortgage 
made to a third party as collateral security for a loan 
to the mortgagee. Fortier v. National Bank, 112 U. 
8. 439; Worcester National Bank v. Chieney, 87 III. 
602. The statutes of Massachusetts, which invalidate 
transfers of property made witha view toa prefer- 
ence by anyone insolvent or in contemplation of in- 
solvency, when this fact is known to the transferee, 
in no way conflicts with Rey. St. U. S. § 5137, 
which grants to a national bank the right to 
hold such real estate as “shall be mortgaged to 
it in good faith by way of security for debts 
previously contracted” and such as “shall be 
conveyed to it in satisfaction of debts previously con- 
tracted in the course of its dealings; nor does it im- 
pair any function of national banks as instrumentali- 
ties of the federal government.” McClellan y. Chip- 
man, 64 U. S. 347,17 Sup. Ct. Rep. 85. It has been 
also heid that a bank might take an assignment of a 
mortgage as collateral security even though the mort- 
gage was made contemporaneously with the assign- 
ment. Zane on Banks and Banking, citing First Na- 
tional Bank vy. Andrews, 7 Wash. 261; Richards y. 
Kountze, 4 Neb. 200; Oldham y. National Bank, 85 N. 
Car. 240; Thornton v. Bank, 71 Mo. 221. A nationa] 
bank may also take an agreement that a mortgage 
security should enure to the benetit of the bank, if 
its debtor, owning the mortgage, should make de- 
fault. First National Bank v. Haire, 36 Towa, 448. 
Where a national bank has lawfully acquired an in- 
terest in real property, in satisfaction of a debt, it may 
purchase other undivided interests therein or in- 





cumbranees existing thereon provided such action 
is necessary to enable it to manage or dispose 
of the property to better advantage.  Cockrill 
Vv. Abeles, 86 Fed. Rep. 505. But mortgages void 
under a state insolvency law are not freed from 
its operation beeause owned by a national bank, 
Witters v. Sowles, 82 Fed. Rep. 758. 

In regard tothe decision of the court in the prin. 
cipal case that usurious interest cannot be deducted 
from the claim of a nationa! bank on the foreclosure 
of a mortgage in which it bas a beneticial interest, the 
following paragraph taken from the dissenting 
opinion of Justices Brown and Brower is interesting: 
“Tt is clear that there was but one actual debt. The 
question is, whether, in asserting its right to foreclose 
the mortgage made to Sumner individually, it must 
not submit itself to the laws of the state affecting 
usury; in other words, whether, in the foreclosure of 
a mortgage created under the laws of a state, and 
executed by one citizen of a state to another, its obli- 
gations are to be determined by state law or federa 
law. Congress forbids such a mortgage; the state 
permits it. There can be no doubt that the bank caused 
the mortgage to be given to Sumner on account of the 
law forbidding national banks from receiving secur- 
ity by way of mortgage upon real estate, and to 
obviate any difficulties which might be interposed 
either by the mortgagor or by the government, by tak- 
ing the mortgage in the name of the bank. Had the 
mortgage expressed upon its face the exact truth, 
namely, that it was given for the bevetit of a national 
bank, and partly, at least, for the security of 
a contemporaneous debt, it would have fallen 
within the ban of the federal statute. It is true 
the state law permitted it, but accompanied 
it with a forfeituire of the entire interest if 
usury were taken. The question is whether, in 
enforcing this mortgage, which the bank was pro- 
hibited from taking in its own name, it may claim an 
exemption from the usury laws of the state. So long 
as the dealings were solely between the bank and 
Thrush, and payments were made upon the bank 
note in question, the transaction with regard to usury 
was governed by the federal law. But in case the 
bank elected to foreclose the mortgage, I think it 
took the benefit of it cum onere. He who seeks equity 
must do equity. It could not take the benefit of the 
mortgage to Sumner, and claim aright to foreclose 
for the amount due, without, at the same time, admit 
ting that the payments which had been made were 
made upon a debt secured by the mortgage, and sub- 
ject tothe disability of the state law. As was justly said 
by the Supreme Court of Nebraska: ‘It would be 
highly unconscionable to permit a person to give a con- 
tract a false form to evade the burdens which would 
follow from its true expression, and then permit 
him to show the truth as against the form to evade 
the burdens cast by a contract in the form which has 
been so chosen.’ (56 Neb. 565, 76 N. W. Rep. 1060.) 
The bank ought not to be permitted to blow hot and 
cold in the same transaction. If it claimed the benefit 
ofa mortgage made to an individual, it should takeit 
with such burdens as would rest upen it if the trani 
action had originally been what is was represented to 
be upon its face. The opinion of the court suggests 
on easy method by which the prohibition of the fed- 
eral statute against the lending of money upon real 
estate security may be successfully evaded without 
the slightest danger to the bank.”’ 


ALEXANDER IE. ROBBINS. 
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JETSAM AND FLOTSAM. 
THE LAW’S DELAY.* 


Noting in the publie press a statement that your 
commission bad arranged for a conference with a 
committee of the bar association on Tuesday last, 
and inferring from this and some information con- 
yeyed to us as coming from the counsel of your com- 
mission that you will not invite further verbal expres- 
sion of opinion or suggestion from justices of the su- 
preme court, but will let the verbal expression of 
judicial suggestion rest with such as you have already 
received, we write these few lines, preferring thus to 
present W hat we desire to convey, rather than to in- 
trude upon the arrangements which you have made 
or contemplate making as to future hearings. We 
understand that the commission is not unwilling to 
receive suggestions from the judiciary in respect to 
methods by which relief from the delay in the ad- 


ministration of justice can be obtained. 


It has appeared to us thatin order to render the 
administration of justice more speedy three ways 
may be resorted to: 

I, The work may be diminished. 

Il. The method of procedure may be improved. 

Ill. The foree employed in the administration may 
be increased. 

The first, it seems, would be furthered by: 

1, The passage of a Workmen’s Compensation Act 
somewhat similar to that passed ‘in England in 1897. 

2, A reduction in the number of appealable mat- 
ters. ° 
3. An increase in costs so as to make them more 
nearly compensatory to the successful litigant for the 
expense of the litigation; for example, permitting an 
allowance (to be fixed by a justice of the court) of the 
expense of one expert witness to be taxed against 
the unsuccessful party. 

4, The allowance of costs for separate issues (as in 
England). 

5. The grant of power to the supreme court to re- 
mit causes which, in the opinion of the trial justice, 
are not fit for the supreme court to any local court 
(the word ‘fit’? being understood to be used as it is 
used in the English rules, and not in an offensive 
sense), and by allowing actions to be remitted that 
could have been brought in a local court. (See 
County Courts Act of England, 1888, see. 64). 

6. A provision abolishing two of the three trials in 
ejectment cases. 

7. The grant to our appellate divisions of like powers 
and duties as to amendment and otherwise as the trial 
courts have, together with full discretionary power to 
receive further evidence upon questions of fact, such 
evidence to be either by oral examination in court, by 
aflidavit, or by deposition taken before an examiner 
or commissioner; and by granting these divisions 
power to draw inferences of fact and to give any judg- 
ment and make any order which ought to have been 
made, and to make such further or other order as 
the case may require. By such a provision the pres- 
ent necessity of ordering new trials upon a reversal 
can be avoided in many instances, and the number of 
appeals will be reduced, as technical objections will 
lose much of their present efficiency. 

The second would be furthered by: 

1. Simplifying procedure through a revision of the 

* Copy of a Communieation, Sent December 21, 
1903, to the Commission on the Law’s Delay,ete., by 
Justices Charles H. Truax and Philip H. Dugro of 
the New York Supreme Court. 
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Code, making the Code provisions more general than 
they now are and giving to the justices the making of 
rules for all details of practice. 

2. Allowing but three or four peremptory challenge® 
in civil actions, except by leave of court. 

8. Abolishing demurrers (none are allowed unde? 
the English procedure). A motion before trial 
can be made to take the place of a demurrer. The 
delay incident to a trial of an issue of law will thus be 
saved. 

4. Requiring admissions of fact or documents un- 
der penalty of payment of costs, in the discretion of 
the court, for the expense of proving the matter not 
admitted. 

5. Referring divoree defaults as formerly. Up to 
the time of the Flack divorce case they were referred, 
and no substantial or general complaint was heard. 
A slight judicial hysteria incident to the Flack case 
caused the practice to be changed, so that such cases 
were required to be heard in court. There is no need 
of it. If the fact of service be carefully inquired into 
by the court, and the court reads the evidence before 
the entry of judgment, and if the judgment is entered 
only by the court, the protective provision will be 
ample. 

6. Inserting in the Code of Civil Procedure a pro- 
vision requiring papers mentioned in the pleadings 
to be annexed or filed, as substitutes for applications 
for discovery, and requiring sworn denials to put in 
issue the existence of a written instrument, even 
though the complaint in the case is unverified. (Pro- 
visions similar to these are to be found in the codes 
of twenty states). 

7. Enlarging the right to amend pleadings and re- 
moving technical objections to amendments, and al- 
lowing a justice to suggest or make amendments ata 
trial. 

8. Allowing costs, in the discretion of the court 
against a party for not havingadmitted that which 
in the opinion of the court, he ought to have ad- 
mitted. 

9. Allowing the court, on the application of either 
party, to order the attendance, for cross-examin- 
ation, of a person making an affidavit to be used upon 
a motion. 

10. Requiring, in certain cases in actions for libel or 
slander, a specification of matters as to which evi- 
dence is intended to be given in mitigation. 

11. Providing that where both parties agree that 4 
judge of any court named in a signed memorandum 
shali have jurisdiction to try such action he shall have 
such jurisdiction (see English County Courts Act, 
1888). 

12. Providing that a submission to arbitration, un- 
less a contrary intention is expressed in the submis- 
sion, shall be irrevocable, except by leave of the 
court or a justice, and by revising the Code provisions 
in regard to arbitrations so that they will be in 
harmony with such a provision, and as may be 
deemed reasonable and likely to invite submissions to 
arbitration. 

13. Providing for a permanent commission to be 
made up of acertain number of the justices of the 
supreme court, the presidents respectively of the New 
York State Bar Association, the Bar Association of 
the City of New York and the Bar Association of 
Brooklyn, for the time being, whose duty it shall be 
to suggest annually to the legislature such amend- 
ments to the Code of Civil Procedure as they shall 
deem proper. 
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athe third would be furthered by: 

1. The appointment of four or five commissioners, 
to act for two years, in hearing cases with ajury. 

2. An increase of two justices, but if no power to 
remit is obtained (as cases will be attracted from 
inferior courts when they can be quickly reached for 
trialin the supreme court) the increase should be 
three. 

It must be borne in mind tbat the English statistics, 
and probably our own, show that the business of the 
equity and law courts does not increase at a rate cor- 
responding to the growth of wealth and population. 

It seems to us that the jury trial is being to-day 
earried beyond the limits originally intended. By the 
constitution of the United States in a case involving 
$20, a jury trial may be demanded of right, and in the 
constitution of the state of New York it is provided 
that ‘“‘the trial by jury in all cases in which it has 
been heretofore used shall remain inviolate forever.” 
But aman can be deprived of his liberty without a 
jury trial for a misdemeanor and other minor causes, 
and for some causes even without a hearing. Parents 
ean be deprived of their children, and property toany 
extent can be condemned without a jury trial, and 
many other matters which are of much more impor- 
tance than the trial of questions involving a small 
amount of money can be disposed of without such a 
trial. Many of the causes which led to the existence 
of the jury system have disappeared, and many of the 
reasons Which prompted so rigid an adherence to the 
system are no longer operative. It seems as though 
our statesmen, like Lycurgus, would mould the people 
to fit the constitution instead of cutting the constitu- 
tion to tit the people. We do not desire to be under- 
stood as expressing opposition to trial by jury in civil 
actions, but these trials should be had in reason and 
under fit circumstances, 

Up to about 1816it was the law that jurors were at 
liberty to consider, in arriving at a verdict, any mat- 
ter which had come to their knowledge, whether 
through the evidence upon the trial or in any other 
way, and it was deemed highly desirable that jurors 
should be of the vicinage, have acquaintance with the 
parties, and know of the subject-matter; while to- 
day the reverse is the case. If the juror is acquainted 
with the party he is challenged; if he is acquainted 
with the subject-matter it ordinarily prompts a chal- 
lenge, and so far as his being permitted to take into 
account in his deliberations matters which may have 
eome to his knowledge aside from the evidence in the 
ease, Lord Ellenborough in 1816 settled the law so 
that he could consider no facts except matters of 
general knowledge and such matters as he had learned 
through the evidenee and upon the trial. 

It seems tous that the timeis about at hand when 
it would be well to take up the question of the codi- 
fication of the substantive law of the state of New 
York. In Germany a codification of the German 
common law went into effect in 1900, and has proven 
very satisfactory. Japan has adopted it, we are in- 
formed, asa for its code of law. The German 
Code of Civil Procedure seems to have been prepared 
by scientists, It is well worth careful study, having 
but 1,048 sections, many of which indicate upon their 
face a most careful consideration of the subject-mat- 
ter. Doubtless the old practitioner will be as conser- 
vative as ever. Ile does not care to learn new rules, or 
toinform himself as to extensive changes in the law 
as he has learned it; but the scientific jurist knows 
that such deterrents must be given but slight con- 
sideration. We are of opinion that ifthe man or men 


basis 








can be found the time is at hand when codification js 
desirable. Such men as David Dudley Field, Judge 
Dillon, Judge Cooley and many others favored it, ang 
many of the arguments made against it years ago 
then thought to be good are now generally known 
to have been bad. 








BOOK REVIEWS. 
ALGER AND SLATER ON NEW YORK EMPLOYERS’ LIABIL. 
ITY ACT. 

The publication of local text-books grows on apace, 
Another has just reached our desk, entitled “The 
New York Employers’ Liability Act,” by George W, 
Alger and Samuel S. Slater, of the New York Bar, 
The Employers’ Liability Act (ch. 600 of the N.Y, 
Laws of 1902) makes many important changes in 
common law actions for negligence brought by em- 
ployees against employers, extending materially the 
legal rights of employees. Statutes similar in many 
respects to the New York act have existed for many 
years in England (1880), Massachusetts (1887), Ala- 
bama (1885), Colorado (1893), and Indiana (1894), 
The present work isa careful analysis of this im- 
portant statute as considered by the courts of New 
York, and by those Gases in the courts of other state 
which cover provisions of similar acts analogous to 
the New York law. Printed in one volume of 218 


pages and published by Matthew Bender, Albany, 
New York. 





BOOKS RECEIVED. __ 


A Treatise on Stock and Stockholders, covering 
watered stock, trusts, consolidations and holding 
companies. By Arthur L. Helliwell, A. B., L.L 
M. St. Paul, Minn. Keefe-Davidson Company, 
1903. Sheep, pp. 1100. Price 36.00. Review will 
follow. 

Cyclopedia of Law and Procedure. Edited by Wil- 
liam Mack and Howard P. Nash. Volume IX, 
New York. The American Law Book Company, 
1908. Review willl follow. 

Commentaries on the Law of Master and Servant. By 
C. B. Labatt, B. A., of the Bar of San Francisco, 
Cal. In three volumes. Vols.1 and 2. Rochester, 
New York. The Lawyers’ Co-operative Publishing 
Co., 1904.Sheep. Price $12.00. Review will follow 

The Federal Statutes, Annotated. Containing all the 
Laws ef the United States of a General and Per- 
manent Nature in force on the first day of January, 
1908. Compiled under the Editorial Supervision of 
William M. McKinney, Editor of the Encyclopedia 
of Pleading and Practice, and Charles C. Moore. 
Vols. 1 and 2. Edward Thompson Company, 
Northport, Long Island, New York, 1903. Sheep. 

_ price $6.00 each. Review will foliow. 

HUMOR OF THE LAW. 


An interesting story, is told of Justice “Bobby Car- 
roll” in rendering a decision last week. The story 
runs as follows: 

Facts: Suit onan account by physician for serv- 
ices rendered. Account clearly barred by five year 
statute of limitation. 

Decision by Justice: ‘Irrespective of what the 
law may be, in this case, my conscience tells me, 
must decide for the plaintiff. I never allow the stat- 
ute of limitation to be invoked in my court, and if the 
bill were ten years old, I would decide for the plaint- 
iff because he does not deny the account. 

This is a court of justice and it is the duty of the 
justice, to do justice between man and man irrespec- 
tive of the law, but according to common sense.” 
The above is reported to have been true. 


i 





sation is 
, Judge 
| it, and 
ars ago 
known 


LIABIL- 


| apace, 
1 “The 
rge W, 
‘k Bar, 
eN.Y, 
ges in 
by em- 
ally the 
) Many 
r many 
), Ala 
(1894), 
is im- 
of New 
' State 
sous to 
» of 218 
Ibany, 


vering 
olding 
»L.L 
npany, 
w will 


y Wil- 
re IX, 
ipany, 


it. By 
cisco, 
ester, 
ishing 
‘ollow 
all the 

Per- 
1uary, 
ion of 
pedia 
[oore. 
pany, 
heep. 


Vou. 58 


CENTRAL LAW JOURNAL. 95 





— 





WEEKLY DIGEST. 


Westy Pa oy of ALL the Current Opinions 
State and Territorial Courts of 
East ya and of all the Federal Courts. 


ALABAMA... .ccccccccccrccccccccceccccccccssssoncccsos wanwed 84 

QALIFORNIA, 58, 62, 71, 79, 94, 100, 104, 112, 113, 129, 147, 160, 
162, 165. 

FLORIDA 

GBORGIA 10, 11, 20, 22, 25, 67 

INDIAN TERRITORY... .47, 61, 66, 77, 85, 88, 89, 92, 99, 127, 154 

JowA...7, 36, 44, 49, 53, 54, 65, 72, 86, 101, 115, 118, 131, 135, 144 

KENTUCKY, 16, 26, 35, 38, 52, 64, 68, 93, 103, 107, 119, 126, 128, 
132, 145, 146, 156, 157, 163. 

EE icirtccrcccnecpetssarecke tee) Saeadewss 18, 39, 80, 105. 


MONTANA 

NEBRASKA 37, 59, 78, 83, 114, 137, 141, 143, 152, 159, 161 

New YORK, 1, 14, 19, 39, 40, 41, 43, 45, 56, 57, 73, 81, 87, 91, 96, 

97, 109, 111, 116, 120, 189, 149. 

NorkTH CAROLINA.. 

NORTH DAKOTA 

sccdictietnns omdiakedondenanpecemaa .. 82, 188, 158 

PENNSYLVANIA. .2, 34, 42, 50, 59, 74, 117, 121, 123, 133, 166, 167 
,- 15, 70, 106, 108, 124, 125, 150, 153 

31, 51, 75, 90, 95, 134, 148, 155 

me oe CO. OF BPP...2065.- ascanaswouie 9, 13, 17, 28, 32, 110, 130 

UNITED STATES D. C 23. 24, 27, 29, 30, 48, 63, 102, 140 

VERMONT 


VIRGINIA 
WASHINGTON 
IID a:6s6: 0:5 étctcasidedbsbd apse ak aiack. “Saag: Badameaseee 122 


1, ACCORD AND SATISFACTION — Evidence. — Accept- 
ance of a check for an amount less than the bill claimed 
to be owing by plaintiff from defendant held not an 
accord and satisfaction of the account.—Terry & Tench 
Const. Co. v. Leeson, 84 N. Y. Supp. 267. 

2, ACCORD AND SATISFACTION—Validity.—A payment 
inadvance,no matter how short the time, of a less sum 
than is due, is a good consideration to support an accord 
and satisfaction.— Weiss v. Marks, Pa., 56 Atl. Rep. 59. 

3. ACKNOWLEDGMENT—Married Woman.—Where the 
certificate states that the married woman declared that 
she had willingly executed the deed and does not wish 
to retract it, the acknowledgment is not vitiated because 
she does not state that she acknowledged the deed as her 
act.—Geil v. Geil, Va., 45 8S. E. Rep. 325. 

4. ACTION—Demand.—The commencement of an action 
isasufticient demand.—Hopkins v. International Lumber 
Co., Wash., 73 Pac. Rep. 1113. 

5. ADVERSE POSSESSION—Evidence.—Where the part- 
ies are intelligent and under no disability, their failure 
to assert claim to land may be considered in passing on 
adverse possession,—Lusk y. Pelter & Co., Va., 458. E. 
Rep. 333, 

6. AFFIDAVITS —Disqualification of Notary.—Under Bal- 
linger’s Ann. Codes & St. § 248, a notary public, who was 
principal on an appeal bond, held not thereby disquali- 
fied from taking the affidavits of the sureties thereon.— 
McLean y. Roller, Wash., 73 Pac. Rep. 1123. 

i. AFFIDAVITS—Jurat.—It is not essential that the jurat 
State that an affidavit was sworn to in the presence of or 
before the notary who certifies the fact. That will be 
Presumed from the statement that the affidavit was 
Sworn to.—Black vy. Minneapolis & St. L. R. Co., Iowa, 96 
N. W. Rep. 984. 

8. APPEAL AND ERROR—Civil Service Commission.—An 
appeal by the civil service commission of a city in their 
Official capacity may be prosecuted without bond.—Cor- 
bett v. Civil Service Commission of City of Seattle, Wash., 
73 Pac. Rep. 1116. 





9. APPEAL AND ERROR—Costs.—A decree against a 
party to a proceeding for costs to be paid to the clerk 
for services rendered, and awarding execution therefor, 
is final,in such sense as to be appealable.—Jn re Mich- 
igan Cent. R. Co.,U.8.C.C. of App., Sixth Circuit, 124 
Fed. Rep. 727. 


10. APPEAL AND ERROR—Dismissal of Writ.—Full pay- 
ment of the fi. fa. founded on the judgment sought to be 
reversed, pending a writ of error, where no supersedeas 
was sued out, held no cause for dismissing the writ.— 
Hudson v. Alford, Ga., 45 S. E. Rep. 454. 


11. APPEAL AND ERROR—Exceptions Pendente Lite.— 
Where the right to bring a case at its present stage to the 
supreme court was doubtful, leave will be granted plaint- 
iff in error to withdraw the record and file the bill of ex- 
ceptions below as exceptions pendente lite.—Thomas 
County Com’rs y. Hopkins, Ga., 45 8. E. Rep. 433. 


12. APPEAL AND ERROR—Exclusion of Drunken Pas- 
senger.—A railroad company can refuse to admit on its 
trains a person who is drunk, though he has a ticket.— 
Story v. Norfolk & 8. R. Co., N. Car., 45 S. E. Rep. 349. 


13, APPEAL AND ERROR—Instructions. —Where the 
charge of the court on a particular matter was not exe . 
cepted to,and no further instruction was requested, it 
cannot be assigned for error.—American Bonding & 
Trust Co. v. Baltimore & O.S. W. R. Co., U. 8S. C. C. of 
App., Sixth Circuit, 124 Fed. Rep. 866. 


14, APPEAL AND ERROR—Notice of Appeal.—A sufficient 
notice of appeal was not rendered ineffectual because it 
contained a notice that appellant intended to bring up 
for review another order in the action.— Masor v. 
Jacobus, 84 N. Y. Supp. 270. 


15. ASSAULT AND BATTERY—Pleading Justification.— 
Matters in justification, though admitted without objec- 
tion in an action for damages for assault aud battery, 
cannot be considered as a justification not having been 
specially pleaded.—Harden v. Hodges, Tex., 76 S. W. 
Rep. 217. 

16. ASSIGNMENTS—Notice to Creditor.—The failure of 
an assignee of a chose in action to give notice to the 
debtor, having prejudiced no right, is immaterial ina 
suit to enforce his assignment.—Columbia Finance & 
Trust Co. v. First Nat. Bank, Ky., 768. W. Rep. 156, 


17. ASSIGNMENTS—Validity.—A contract by which one 
party became obligated to the other is assignable by the 
latter, unless there is something in its terms or nature 
evidencing an intention of the parties that it should not 
be.—American Bonding & Trust Co. vy. Baltimore & O. 8. 
W. R. Co., U.S. C. C. of App., Sixth Circuit, 124 Fed. Rep. 
866. 

18. ASSOCIATIONS—Liability of Members.—One who 
makes a contract in behalf of a voluntary association is 
personally liable thereon, although he is actingonly as 
agent fgr the association.—Detroit Light Guard Band vy. 
First Michigan Independent Infantry, Mich., 96 N. W. 
Rep. 934 


19. ATTACHMENT — Burden of Proof. — The burden of 
proof of an intent of a debtor to defraud his creditors, in 
support of an attachment on the ground that he had 
disposed of his property with such intent, is on the 
plaintiff.—J. H. Mohlman Co. v. Landwear, 843 N. Y. Supp. 
1073. 

20. ATTORNEY AND CLIENT — Coutract Between. — 
Where a corporation had contracted with an attorney 
for his services, and refused to employ him when a case 
arose, he could recover for breach of contract without 
awaiting the conclusion of the case.—Watson vy. Colum- 
bia Min. Co., Ga., 45 S. E. Rep. 460. 


21. ATTORNEY AND CLIENT — Disbarment.—The reten- 
tion by an attorney of an administratrix of funds col- 
lected for her in a sum equal to an amount claimed to be 
due to him from her decedent did not merit disbarment 
—Inre Thresher, Mont., 73 Pac. Rep. 1109. 


22. BAIL — Discretion of Judge. — Tie granting or re- 
fusing of bail im capital cases is peculiarly within the 
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discretion of the judge of the superior court. — Jernagin 
v. State, Ga., 45 S. E. Rep. 411. 


23. BANKRUPTCY — Arrest of Bankrupt.—Under Bankr. 
Act, § 9a, subd. 2, and General Order 12, the court of 
bankruptcy held authorized to exempt the bankrupt 
from arrest on civil process issued from a state court 
until after final adjudication on the bankrupt’s petition 
for discharge, on his giving bond. — In re Dresser, U. S. 
D. C., 8. D. N. Y., 124 Fed. Rep. 915. 


24. BANKRUPTCY — Destruction of Records.—A bank- 
rupt refused a discharge on the ground that he destroy- 
ed books and records with intent to conceal his tr..e 
financial condition. — Jn re Studebaker, U. 8. D. C., 8. D. 
N. Y., 124 Fed. Rep. 945. 


25. BANKRUPTCY — Exemptions.—Where an exemption 
is set apart under the state law, the trustee in bank- 
ruptcy acquires no title to the exempt property.—Mc- 
Kenney vy. Cheney, Ga., 45 S. E. Rep. 433. 

26. BANKRUPTCY—Judgment in Slander.—A judgment 
in slander held an injury to property. — Sanderson v- 
Hunt, Ky., 76 8S. W. Rep. 179. 

27. BANKRUPTCY—Laches.—A creditor held not entitled 
to be heard on an application to revoke the discharge 
of a bankrupt, because of undue laches.—Jn re Upson, 
U.S. D. C., N. D. N. Y., 124 Fed. Rep. 980. 

28. BANKRUPTCY — Life Insurance Policy. — Where a 
bankrupt’s trustee abandoned to him a life insurance 
policy as without value tothe estate, the court subse- 
quently approving, he cannot recover the proceeds on 
the death of the bankrupt. — Meyers vy. Josephson, U. 8. 
Cc. C. of App.. Fifth Circuit, 124 Fed. Rep. 734. 


29. BANKRUPTCY—Membership in Exchange.—A bank- 
rupt is not entitled to hold exempt a certificate of 
membership in the Milwaukee Chamber of Commerce, 
under the Wisconsin statute exempting assessment in- 
surance or benefits, because of a provision in the charter 
and rules of the corporation by which its surp!us funds 
are invested, and the net income divided each year 
among the widows or heirs of members who have died 
during the year.—Jn re Neimann, U. 8. D. C., E. D. Wis., 
124 Fed. Rep. 738. 

30. BANKRUPTCY—Preferences.—Act Cong. Feb. 5, 1903, 
ch. 487, § 19,exempting pending bankruptcy cases from its 
operation, beld not to prevent its application to pending 
suits by atrustee in bankruptcy to recover a preference. 
—Pond v. New York Nat. Exch. Bank, U.S. D.C.,S. D. 
N. Y., 124 Fed. Rep. 992. 


31. BANKRUPTCY — Prior Adjudication. — A judgment 
denying a debtor a discharge from a debt under a state 
insolvency law is not an adjudication of his right toa 
discharge from such debt in bankruptcy, where it does 
not appear upon what grounds such judgment was based. 
—In re Bybee, U. 8. C.C.,N. D. Cal.. 124 Fed. Rep. i011. 


32. BANKRUPTCY — Validity of Lien. — The removal of 
marks designating a pledgee’s ownership of property, 
which remained on the pledgor’s premises, without the 
pledgee’s knowledge, and their restoration within four 
months prior to the pledgor’s bankruptcy, held not to 
invalidate the lien, as against the receiver in bankruptcy 
or the general creditors. — First Nat. Bank vy. Pennsyl- 
vania Trust Co., U.S. C.C. of App., Third Circuit, 124 
Fed. Rep. 968. 

83. BANKS AND BANKING — Bankruptcy.—The lien of a 
chattel mortgage executed more than four months prior 
to the filing of a bankruptcy petition held not invalidated 
thereby under Bankr. Act, July 1, 1898, ch. 541, sec. 67.— 
Thompson Vv. Fairbanks, Vt., 54 Atl. Rep. 11. 


34. BANKS AND BANKING — Forged Indorsement. — 
Action will lie to recover money paid onadraft with 
forged indorsement.—Second Nat. Bank v. Guarantee 
Trust & Safe Deposit Co. of Shamokin, Pa., 56 Atl. Rep. 72. 


35. BANKS AND BANKING — Refusal to Honor Check.— 
That a bank, when a check was drawn on it, claimed not 
to have the money on hand, did not prevent the appli- 
cation of the rule that the holder of an unaccepted 





check may maintain an action thereon. — Columbjy 
Finance & Trust Co. v. First Nat. Bank, Ky., 768, y, 
Rep. 156. 

36. BENEFIT SOCIETIES — Premature Action.—A bene 
ficiary under a benefit eertificate held not entitled to 
maintain a suit for damages !}creon, in the absence of 
an allegation that the society had collected an assegg. 
ment which it was bound to pay Lim.—Sleight v. Supreme 
Council of Mystic Toilers, lowa, 96 N. W. Rep. 1100, 

37. BILLS AND NOTES — Mortgage and Assignment. 
Where a note and mortgage, and assignment of the 
mortgage are sold together, the purchaser is chargeable 
with notice of the contents of the papers. — Consterding 
v. Moore, Neb., 96 N. W. Rep. 1021. 


38. BRIBERY — City Attorney.—An indictment of a city 
attorney for accepting a bribe, contrary to Comp. Laws, 
§ 11,312, held not defective because alleging defendant 
to be a judicial officer. — People vy. Salsbury, Mich., 9X, 
W. Rep. 986. 

39. BROKERS — Commissions. — A broker, suing for his 
commission in procuring premises for defendant, held 
to have the burden of establishing the contract sued on 
and its performance. — Schatzberg v. Groswirth, 84 N, Y, 
Supp. 259. 

40. CARRIERS — Limiting Liability.—A receipt given by 
an employee of a delivery company held not to consti 
tute the contract, so as to limit the company’s liability 
for loss of the baggage to the amount stipulated therein, 
—Pompilj v. Manhattan Delivery Co., 84 N. Y. Supp. 230, 


41. CARRIERS—Lost Umbrella.—Where a passenger on 
a sleeping car gave his umbrella to the porter, andit 
was never returned to him, the negligence of the com. 
pany was sufficiently shown. — Irving v. Pullman Co.,% 
N. Y. Supp. 248. 

42. CARRIERS — Negligence. — A street car company is 
not negligent as a matter of law because it runs two cars 
toward each other on the same track. — Palmer v. War- 
ren St. Ry. Co., Pa., 56 Atl. Rep. 49. 


43. CARRIERS — Proximate Cause. — Negligence of the 
driver of a horse car held not the proximate cause of an 
injury to a passenger by being kicked by one of the 
horses while the horse was attempting to rise after hay- 
ing fallen on the pavement.—Roedecker v. Metropolitan 
St. Ry. Co., 84 N. Y. Supp. 300. 

44. CARRIERS — Tardy Delivery.—In an action against 
aconnecting carrier for failure to promptly delivera 
shipment of goods, the carrier held justified in refusing 
to deliver the goods. — Schlichting v. Chicago, R. I. &P. 
Ry. Co., Iowa, 96 N. W. Rep. 959. 


45. CERTIORARI — Right of Taxpayers. — Certiorari will 
not lie to review the action of a town board of auditors 
in auditing claims for work on the highways, on the 
relation,of the commissioner of highways, based on an 
invasion of his rights of office. — People v. Cross, 83 N. Y. 
Supp. 1083, 

46. CHATTEL MORTGAGES — Possession. — At common 
law the chattel mortgagee, after forfeiture, acquired an 
absolute legal title to the chattels, and, on his taking 
possession, such title became operative against the 
mortgagor’s creditors. — Thompson v. Fairbanks, Vt.,% 
Atl. Rep. 11. 

47. CIVIL RIGHTS — Exclusion of Negroes. — Where’ 
negro is indicted by a grand jury composed exclusively 
of white persons, and it appeared that negroes were ex- 
cluded because of their race or color, the indictment 
will be quashed. — Binyon vy. United States, Ind. Ter.,% 
S. W. Rep. 265. 

48. COLLISION — Speed in Fog. — A steamer which en- 
tered a dense fog bank onariver ata speed of 10 miles 
an hour was clearly negligent, and must be held in fault 
for a collision with a schooner which resulted. — The 
Charlotte, U. S. D. C., E. D. Va., 124 Fed. Rep. 989. 

49. CONSPIRACY—Collection of Judgment.—A conspir- 
acy to defeat the collection of a judgment by lawful 
means is not actionable. — Bitzer v. Washburn, Iowa, % 
N. W. Rep. 978. 





an & o& @ an & & & oo an_ 6 a ow oe & —e of om Aa + oo © 


—_— &. @ er 


No. 5 


a 
a 


Olumbig 
76 8. W, 


-A bene. 
titled to 
sence of 
| ASSegg. 
jupreme 
0. 


ment. 
Of the 
irgeable 
sterdine 


of a city 
. Laws, 
fendant 
1., 96 N, 


for his 
nt, held 
sued on 
84 N. Y, 


iven by 
consti 
iability 
herein, 
DP. 230, 
1ger on 
', and it 
e com- 
Co., 4 


pany is 
vO cars 
y. War- 


of the 
e of an 
of the 
r hay- 
olitan 


gainst 
livera 
fusing 
I, &P. 


ri will 
ditors 
yn the 
on an 
SN.Y, 


mmon 
red an 
aking 
it the 
Vt., 56 


here & 
sively 
re ex: 
pment 
er., 16 


h en- 
miles 
fault 
- The 


spir- 


iwfal 
ya, % 


XUM 


Vou. 58 


CENTRAL LAW JOURNAL. 


97 











50. CONSTITUTIONAL Law — Administration.—Act June 
2, 1885 (P. L. 155), rela'ing to grant of administration on 
estates of persons presumed to be dead, held constitu- 
tional. — Cunnius v. Keading School Dist., Pa., 56 Atl. 
Rep. 16. 

51. CONSTITUTIONAL LAW — Custom Duties.—Absinthe 
isa liquor, within French reciprocity agreement provid 
ing for reduced duties on brandies and other spirits.— 
United States v. Luyties, U. S.C. C., 8S. D. N. Y., 124 Fed. 


Rep. #77. 
62. CONSTITUTIONAL LAW — Double Punishment.—Act 
Mareb '', 1902 (Acts 1902, p. 42, ch. 14), § 3, providing for 


abond for good behavior on a second conviction under 
the local option law, held not unconstitutional as im- 
posing double punishment.—Huyser v. Commonwealth, 
Ky., 768. W. Rep. 174. 

53. CONSTITUTIONAL LAW—Personal Liability of Agent. 
—Code, § 1820, making an agent holding notes or secur- 
ities personally liable for taxes thereon, held not un- 
constitutional, as taking of property without due pro- 
cess of law.—Heinz v. Board of Equalization of City of 
Davenport, Iowa, 96 N. W. Rep. 967. 


54. CONSTITUTIONAL LAW — Tax on Cigarettes.—Code 
$5007, is not void because the tax thereby imposed on 
buildings used in manufacture or sale of cigarettes is 
declared to be no bar to prosecutions under section 5006, 
prohibiting the sale of cigarettes. — Hodge v. Muscatine 
County, lowa, 73 Pac. Rep. 968. 

55. CONTRACTS — Compensation Custom. — Architect 
held not entitled to recover for preparing plans fora 
building which was never erected. — Jn re McCaul’s Es- 
tate, Pa., 56 Atl. Rep. 26. 

56. CONTRACTS—Construction.—Iron used in a tem- 
porary scaffolding, etc., and necessary to the construc- 
tion of a permanent work, held within the terms of the 
contract by which plaintiff agreed to furnish iron for 
such work.—Weber v. Farrell, 84 N. Y. Supp. 272. 

57. CORPORATIONS— Discharge of Receiver.—A receiver 
of a corporation is not entitled to appeal from so much 
of an order refusing to discharge him as grants leave to 
renew the motion.—Union Surety & Guaranty Co. v. 
Greater New York Amusement Co., 84 N. Y. Supp. 286. 

58. CORPORATIONS—Irrigation Ditch.—A manager of a 
corporation owning a flume across another’s irrigation 
ditch held unable to bind the corporation by his promise 
to change the construction of the flume.—Centerville & 
K.Irr. Ditch Co vy. Sanger Lumber Co., Cal., 73 Pac. Rep. 
1079. age 

59. CORPORATIONS—Minority Stockholders.—A minority 
of the shareholders cannot call a meeting on their own 
authority and hold avalid election of officers.—Haskell 
y. Read, Neb., 73 Pac. Rep. 1007. 

60. Costs—Appeal Taken for Delay .—Damages for de- 
lay caused by an appeal cannot be allowed, under B. & 
C. Comp. § 557, unless the supreme court can say from 
the record that the appeal was not taken in good faith.— 
Manary v. Runyon, Oreg., 73 Pac. Rep. 1028. 


61. CRIMINAL TRIAL—Jurors.—Accused cannot com- 
plain of the court’s overruling his challenge to jurors for 
cause, forcing him to exhaust two of his peremptory 
challenges, unless it appears that he exhausted his 
challenges.—Binyon vy. United States, Ind. Ter., 768. W. 
Rep. 265. 

62. DAMAGES—Exemplary.—Where punitive damages 
are claimed, evidence of defendant’s wealth is admis 
sible for the purpose of determining the proper amount 
of damages.—Greeneberg v. Western Turf Ass’n., Cal., 73 
Pac. Rep. 1050. 

§3. DEATH—Damages.—An award of $1,500 damages 
made for the death of a boy 18 years old, leaving infant 
brothers and sisters in part dependent upon him, and 
$900 for the death of a boy of 15, leaving only a father, not 
dependent, is reasonable.—The Charlotte, U. S. D. C., 
E. D. Va., 124 Fed. Rep. 989. 

64. DEDICATION—User.—User of passway bythe public 
by and with the consent of prior owners of the land for 





between 70 and 80 years held to amount to a dedication.— 
Burrier v. Rice, Ky , 76 8. W. Rep. 169. 

65. DEEDS—Voluntary Destruction.—Where a grantee 
voluntarily consents tothe destruction of a deed and the 
substitution of a trust deed for her benefit, she cannot 
insist that the deed absolute passed title to her, though 
destroyed.—Albrecht v. Albrecht, Iowa, 96 N. W. Rep. 
1087. 

66. DOWER—Ejectment.—A widow’s inchoate right of 
dower held no defense in ejectment by an heir of the 
husband to recover the land.—Ricknor v. Clabber, Ind. 
Ter., 76 8. W. Rep. 271. 

67. EASEMENTS—Water Rights.—Easement to pump 
water heid to terminate when a mining company ceased 
operations and moved its washer to an adjoining mine.— 
G. W. Featherston Min. Co. y. Young, Ga., 45S. E. Rep. 
414. 

68. ELECTRICITY—Negligence.—Injury to a person by 
coming in contact with a live electric wire located near a 
public street, without any reason to suspect that the 
wire was dangerous, held to establish a prima facie case 
of negligence on the part of the owner of the wire.—City 
of Owensboro v. Knox’s Adw’r., Ky , 768. W. Rep. 191. 

69. EMINENT DoMaIN—Railroads.—A railroad built on 
public tide lands does not pass to the purchaser of the 
land, but the carrier may acquire a right of way for the 
road by condemnation.—Lake Whatcom Logging Co. v. 
Callvert, Wash., 73 Pac. Rep. 1128. 


70, EVIDENCE—Ancient Document.—Fact that sigua- 
ture to atransfer of a land certificate was traced, such 
fact being shown by expert evidence, held not to render 
it inadmissible as an ancient instrument.—Ward v. 
Cameron, Tex.,76 8. W. Rep. 240. 

71. EVIDENCB—Institution of Suit.—The question, 
asked plaintiff, whether he did not commence the suit 
the day the cause was about to outlaw, held improper; 
the record being the best evidence.—Graybill v. De 
Young, Cal., 73 Pac. Rep. 1067. 


72. EVIDENCE—Judicial Notice.—The court will take 
judicial notice thatthe person whose name appears to a 
jurat was anotary public in and for the county named, 
and will presume that he acted within the county of his 
jurisdiction. —Black v. Minneapolis & St. L. R. Co., Iowa, 
96 N. W. Rep. 984. 

73. EVIDENCE—Oral Agreement.—Where a written con- 
tract required plaintiff to furnish defendant, free of 
cost, certain appliances, parol evidence of an oral agree- 
ment that the appliances should be paid for was inadmis- 
sible.—Rooney v. Thomson, 84 N. Y. Supp. 263. 

74. EXECUTORS AND ADMINISTRATORS—Limitations.— 
Adjudication of claims against estate by orphans’ court 
without jurisdiction held not to stop the running of 
limitations.—Miller v. Fulton, Pa., 56 Atl. Rep. 74. 


75. FEDERAL CourRTS— Execution. — A federal court 
sitting in equity will not enforce the remedy given by a 
state statute providing for supplementary proceedings in 
aid of execution.—Regina Music Box Co. v. F. G. Otto & 
Son, U. 8. C. C., D. N. J., 124 Fed. Rep. 747. 


76. FRAUDS, STATUTE OF—Original Promise.—An oral 
agreement by the president of a corporation to reim- 
burse plaintiff for certain expenses held an original 
promise and not a promise to pay a third person’s debt.— 
Manary v. Runyon, Oreg., 73 Pac. Rep. 1026. 

77. FRAUDS, STATUTE OF—Parol Gift of Land.—A party 
claiming land by virtue of a parol gift must, in order to 
take the conveyance from the statute of frauds, prove 
the gift, possession and improvements.—Rowe v. Hen- 
derson, Ind. Ter., 768. W. Rep. 250. 

78. FRAUDULENT CONVEYANCES—Kovowledge of Fraud. 
—One who entered into a contract to purchase land from 
a fraudulent gravtor with notice of the fraud cannot en- 
force the contract.—Bradt v. Hartson, Neb.,96 N. W. Rep. 
1008. 

79. GUARDIAN AND WARD— Accounting. — As to the 
items contained in the settled accounts of a guardian, 
the order settling them is conclusive, and they cannot 
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be considered in a suit to set aside the order.—Jn re 
Will's Es..:c aud Guardianship, Cal.,73 Pac. Rep. 1065. 

80. GUARDIAN AND WARD — Allowance of Attorneys’ 
Fees.—The probate court held not to have jurisdiction of 
a proceeding against a ward’s estate by an attorney for 
compensation for services.—Lothrop v. Duflield, Mich., 
96 N. W. Rep. 577. 

81. HigHways—Automobile Collision.—Willful act of 
boys in starting an automobile left in a street, and not 
the negligence of the chauffeur, held the proximate cause 
of an injury to plaintiff's wagon by collision with the 
automobile.—Berman vy. Schultz, 84 N. Y. Supp. 292. 

82. HOMESTEAD—Annulment of Patent.— Where one 
has made a homestead entry on land, and made final 
proof and payment, and there is no adverse claimant 
who has complied with the land laws, the United States 
has no such interest as would warrant a court in annull- 
ing the patent.—Lynch vy. United States, Okla., 73 Pac. 
Rep. 1095. 

83. HOMESTEAD—Specific Performance.—Where a con- 
tract to eonvey a homestead was signed only by the hus- 
band, and acknowledgment of deed therefor, placed in 
escrow, was invalid, held, thatthe vendee was not en- 
titled to specific performance.— Watkins v. Young, Neb., 
96N.W. Rep 1042. 

84. HOMICIDE—Defense of Wife.—That one, killing to 
prevent homicide of his wife, may justify, she must have 
been in a position to invoke the defense had she done 
the killing .—Sherrill v. State, Ala.,35 So. Rep. 129. 

85. HOMICIDE—Insanity.— On a trial for murder, an 
instruction that insanity of a permanent type is pre- 
sumed to continue is improper, in the absence of any 
proof of 2 permanent condition of insanity.—Binyon v. 
United States, Ind. Ter., 76.8. W. Rep. 263. 

86. HUSBAND AND WIFE—Alienation of Affections.—In 
an action for alienation of affections of plaintiff’s wife, 
evicence as to plaintiff’s disposition of his children in 
consequence of his wife’s improper conduct was admis- 
sible.—Rudd v. Dewey, lowa, 96 N. W. Rep. 973. 

87. HUSBAND AND WIFE—Medical Services.—Married 
woman held not personally liable for medical services 
rendered at her request, in absence of special contract 
making her so, notwithstanding Laws 1896, p. 220, ch. 272. 
—Richards vy. Young, 84 N. Y. Supp. 265. 

88. INDIANS—Possession of Lands.—Parol gift of Indian 
lands, unaccompanied by possession, held to convey no 
right, where possession by donee was resisted by donor. 
—Reynolds vy. Clowdus, Ind. Ter., 76S. W. Rep. 277. 

89. INDIANS—Titles by Purchase.—A United States citi- 
zen, Claiming Chickasaw lands in his own right and by a 
purchase from a Chickasaw citizen, held subject to be 
ousted at any time by any Chickasaw citizen having 
title to the premises.—Holford vy. James, Ind. Ter., 76 8. 
W. Rep. 261. 

90. LNJUNCTION—Contempt.—To authorize the punish- 
ment of a party for contempt for violation of an injunc- 
tion directed by the mandate of an appellate court, but 
which has not been issued, actual notice of the pro- 
visions of the mandate must be shown.—Dowagiac Mfg., 
Co. v. Minnesota Moline Plow Co., U. 8. C. C., D. Minn. 
124 Fed. Rep. 736. 

91. INJUNCTION — Inducing Breach of Contract. —A 
publisher held entitled to injunction restraining a com- 
peting publisher from indueing complainants subscrib- 
ers to break their contracts, and agreeing to indemnify 
them from any loss*sustained by such breach or litiga- 
tion arising therefrom.—American Law Book Co. vy. Ed- 
ward Thompson Co., 84. N. Y. Supp. 225. 

92. INJUNCTION—Premature Appeal.—In a suit for an 
injunction, an appeal from an order confirming a mas- 
ter’s report, before a final judgment had been entered 
thereon, was premature.—Munyos y. Filmore, Ind. Ter., 
768. W. Rep. 257. 

93. INTOXICATING LIQUORS—Order for Election.—An 
order for election on question whether sale of liquor 
should be permitted in certain territory, made at the 
same term as filing of petition forthe election, held not 





authorized by the statute.—Commonwealth v. McCarty, 
Ky., 76S. W. Rep. 173. 

94. JODGMENT—Jurisdiction.—If, on a collateral attack 
on ajudgment, the jurisdiction can in any way be up. 
held, it will be done, though the facts showing jurisdic. 
tion are defectively stated, and inferences must be 
indulged in favor of the judg.nent. — Mesnager vy. De 
Leonis, Cal., 73 Pac. Rep. 1052. 


95. JUDGMENT — Res Judicata.—A suit for the same re- 
lief, between the same parties, brought in the state 
count and pending on appeal, held not res judicata ora 
bar to a subsequent suit in the federal court.—Tampa 
Waterworks Co. v. City of Tampa, U.S. C. C., S. D. Fla, 
124 Fed. Rep. 932. 

96. JURY — Examination. — Defendant is not deprived 
of an opportunity to examine the jury, he having one 
attorney in court, merely because the court will not 
wait for his associate counsel. — Fischer v. Brooklyn 
Heights R. Co., 84 N. Y. Supp. 254. 


97. LANDLORD AND TENANT — Breach of Covenant.— 
There can be no breach of a covenant by a landlord for 
quiet enjoyment, where the lessee remains in posses- 
sion.—Greenwood v. Wetterau, 84 N. Y. Supp. 287. 


98. LANDLORD AND TENANT—Constructive Possession. 
—Where one takes a lease defectively describing a tract 
of land, and takes possession of a part, the doctrine of 
constructive possession cannot apply to premises not 
occupied. — Goodsell v. Rutland-Canadian R. Co., Vt., 56 
Atl. Rep. 7. 

99, LANDLORD AND TENANT—Denying Laudlord’s Title, 
—A defendant, in possession of land under a lease, can- 
not deny the title of the lessor.—Turner y. Gilliland, Ind, 
Ter., 768. W. Rep. 253. 

100. LIBEL AND SLANDER—Elements of Damages.—The 
jury, in assessing damages in action for libel, may con- 
sider the natural consequences of the publication. — 
Graybill v. De Young, Cal., 73 Pac. Rep. 1067. 


101. LIFE INSURANCE — Fraud of Agent. —In an action 
for premium paid on insurance, predicated on fraud in 
procuring the application, an instruction as to delivery 
of the policies inareasonable time held erroneous.— 
Armstrong v. Mutual Life Ins. Co., lowa, 96 N. W. Rep. 
954. 

102. MARINE INSURANCE — Premiums. — Marine insur- 
ance company held estopped to resort to insured to re- 
cover premiums paid by the latter to brokers, which 
they failed to pay over; the insurer having acquiesced 
in such payment by a uniform course of dealing. — 
Mannheim Ins Co. v. Chipman, U. 8. D. C.,8. D.N. Y., 
124 Fed. Rep. 950. 

103. MARSHALING ASSETS AND SECURITIES — Assign- 
ment. — In suit between assignees of the same chose in 
action, equities betwecn them as to what fund must 
first be resorted to by one having a prior assignment 
determined.—Columbia Finance & Trust Co. vy. First Nat. 
Bank, Ky., 76 8. W. Rep. 156. 

104. MASTER AND SERVANT — Contract of Employment. 
—Where a singer was discharged from her employment 
without notice, in violation of her contract, requiring 
six months’ notice, her remedy was an action for breach 
of contract, and not for tort.—Westwater v. Rector, ete., 
of Grace Church, Cal., 73 Pac. Rep. 1055. 

105. MASTER AND SERVANT — Contributory Negligence. 
—A switchman, struck by lumber piled close to the 
track, which he could not see and of which he had no 
knowledge, held not negligent in not getting on the rear 
of the car — Bradburn vy. Wabash R. Co., Mich., 96 N. W. 
Rep 929. 

106. MASTER AND SERVANT— Contributory Negligence. 
—A servant, who was ignorant of the defect and danger 
of an appliance because of a want of such care as a per- 
son of ordinary prudence would have taken, held not 
entitled to recover for injuries sustained.—Horton vy. Ft. 
Worth Packing & Provision Co., Tex., 765. W. Rep. 211. 

107. MASTER AND SERVANT — Falling Coal.— A miner 
ordered to mine coal in a particular part of the mine 
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held entitled to presume that the mine owner had made 
such part of the mine safe by removing loose material.— 
St. Bernard Coal Co. vy. Southard, Ky., 76S. W. Rep. 167. 


108. MASTER AND SERVANT — Negligence. — The fact 
that certain stalls inarailroad roundhouse were un- 
lighted at night held not to have warranted servant in 
assuming that they contained no pits. —Galveston, H. & 
8, A. Ry. Co. v. Walker, Tex., 76S. W. Rep. 228. 

109. MASTER AND SERVANT—Negligence.—The relation 
of master and servant held not to have existed between 
defendant and his codefendant, so as to render the latter 
liable as master for the negligent driving of defendant. 
—Thurn v. Williams, 84 N. Y. Supp. 296. 

110. MASTER AND SERVANT — Unconscionable Agree- 
ment.—An agreement by an employee that his employer 
shall have the benefit of all inventions made by him 
during the employment, and that he will keep the same 
forever secret, will not be canceled on the ground that 
it is unconscionable.—Thibodeanu vy. Hildreth, U.S.C. C. 
of App., First Circuit, 124 Fed. Rep. 892. 

111. MASTER AND SERVANT — Unlawful Discharge.—A 
notice of discharge given to an actress held a substan- 
tialcompliance with the contract, and operated to ter- 
minate the name.—Leslie v. Robbi>, 84 N. Y. Supp. 289. 


112. MINES AND MINERALS — Clandestine Entry. — A 
fraudulent and clandestine entry on the oil claims of 
another, with knowledge of the latter’s occupancy in the 
territory, cannot be made the basis of a right.—Miller v. 
Chrisman, Cal., 73 Pac. Rep. 1083. 

113. MINES AND MINERALS — Validity of Claim. — It is 
not essential to the validity of an oil or mineral claim 
that the discovery of oil or mineral within its limits 
shall have preceded or shall coexist with the posting of 
the notice and the demarcation of the boundaries. — 
Miller v. Chrisman, Cal., 73 Pac. Rep. 1083. 

114. MONEY RECEIVED — Failure of Consideration.— 
Where money is paid on a contract the consideration of 
which has wholly failed, a recovery may be had as for 
money had and received.—Warder, Bushnell & Glessner 
Co. v. Myers, Neb., 96 N. W. Rep. 992. 

115. MORTGAGES — Right of Redemption.—In general 
terms, the right of redemption and the right of posses- 
sion are separate rights, and a sale of one does not ipso 
facto carry the other. — Hartman Mfg. Co. v. Luse, Iowa, 
9% N. W. Rep. 972. 

116. MUNICIPAL CORPORATIONS — Opening Streets. — 
Commissioners of estimate and assessment, in proceed- 
ings to acquire land for opening a street, may alter or 
amend the plan of assessment therefor by extending the 
area of assessment. — /n re City of New York, 83 N. Y. 
Supp. 1081. 

117. PARTNERSHIP — Dissolution.—Liquidating partner 
held not bound to pay his fellow partner his share of 
the assets. pending attachment against such partner.— 
Lyons vy. Lyons, Pa., 56 Atl. Rep. 54. 

118. PARTNERSHIP — Lease of Business. — Lessor of 
business, conducted under name embodying his indi- 
vidual name, held liable for Indebtedness incurred by 
lessee, without notice to creditor of lessor’s retirement. 
—Davenport Gas & Electric Co. v. Reimers, Iowa, 96 N. 
W. Rep. 1084. 

119. PARTNERSHIP—Personal Debt —An assignment by 
amember of a firm, in payment of his personal debt, of 
a portion of the sum owing the firm, which is consented 
to by the other partner, is valid. — Columbia Finance & 
Trust Co, v. First Nat. Bank, Ky., 76S. W. Rep. 156. 

120. PARTNERSHIP — Ratification. — A partnership, by 
accepting the proceeds of a note executed by one as its 
agent, ratified the making of the note.—Rosenthal v. 
Hasberg, 84 N. Y. Supp. 290. 

121. PLEADING — Limitations. — That limitations have 
run held no ground for refusing amendment to declara- 
tion which is restatement of the same cause of action.— 
Stoner y. Erisman, Pa , 56 Atl. Rep. 77. 

122. PRINCIPAL AND AGENT — Husband and Wife.—In 
the absence of evidence of a wife’s authority to make an 





agreement on behalf of her- husband, her statements 
held not binding on the husband.—Butler v. Davis, Wis., 
96 N. W. Rep. 561. 


123. PRISONS — Commitment.—Mayor and aldermen of 
city held to have power to commit persons violating 
ordinances to county jail.—Burton v. Erie County, Pa., 
56 Atl. Rep. 40. 

124. PUBLIC LANDS — Actual Settlement.—On an issue 
as to whether a purchaser of school lands bad aban- 
doned the same, an instruction held objectionable as on 
the weight of the testimony, or calculated to mislead 
the jury. — Lewis v. Scharbauer, Tex., 76 8. W. Rep. 225. 

125. PUBLIC LANDS—Bona Fide Settler.—An award of 
public free school lands to one as an action settler there- 
on, and of other sections as additicnal thereto, is of no 
validity, unless such person is an actual settlerin good 
faith.—Lewis v. Scharbauer, Tex., 76 8. W. Rep. 225. 


126. PUBLIC LANDS—Deed.—Where the terms of a pat- 
ent from the state are uncertain or doubtful, it is to be 
strictly construed against the grantee.—Creech y. John- 
son, Ky., 768. W. Rep. 155. 


127. RAILROADS—Presumption of Negligence.—Where 
the particular locomotive alleged to have set a fire was 
not identified, it was not error to refuse to charge that 
there was no evidence of negligence with regard to two 
engines speeified.—St Louis, I. M. & S. Ry. Co. v. Law- 
rence, Ind. Ter., 768. W. Rep. 254. 

128. RAILROADS—Use of Tracks.-—Mere acquiescence on 
the part of a railroad company in the use of its track by 
the public does not confer any authority or right to use 
the same, or amount to a license.—Wilmurth’s Admr. v. 
Illinois Cent. R. Co., Ky., 768. W. Rep. 193. 


129. RECEIVERS—A ppointment.—In partition, fact that 
notice of the appointment of a recciver was given under 
an original complaint and disposed of after an amended 
complaint held not to render it invalid.—Mesnager v. 
De Leonis, Cal., 73 Pac. Rep. 1052. 


130. RECKIVERS—Guaranty Contract.— The fact that 
the bond of a railroad contractor is a guaranty contract 
does not render its assignment by the obligee invalid, 
where the terms of the obligation are not changed nor 
enlarged.—American Bonding & Trust Co. ¥. Baltimore 
& O. 8S. W. R. Co., U.S.C. C. of App., Sixth Circuit, 124 
Fed. Rep. 866, 

131. RECEIVERS—Mortgages.—In a suit to cancel mort- 
gages to an association, a decree cannot be rendered 
against receivers, in the absence of allegation and proof 
of leave to sue them.—Manker v. Phcenix Loan Assn., 
Iowa, 96 N. W. Rep. 982. 

132. RECEIVERS—Sale of Real Estate.—A judgment for 
the sale of real estate by a receiver in proceedings to 
wind up the affairs of a mining corporation, which fails 
to describe the land, held not void, but merely erron- 
eous —Thompson v. Brownlie, Ky., 76S. W. Rep. 172. 

133. RELIGIOUS SOCIETIES—Election of Elders.— Meet- 
ing of sessions of Presbyterian church for election of 
elders held invalid, where pastor was not presentto pre- 
side.— Dayton v. Carter, Pa., 56 Atl. Rep. 30. 

134. REMOVAL OF CAUSES—Amount in Dispute.—In a 
suit to foreclose a lien, the amount in dispute, for the 
purpose of determining the jurisdiction of a federa 
court or the right of removal thereto, is the amount 
sought to be recovered under the lien.—Wakeman v 
Throckmorton, U. 8. C. C., D. Conn., 124 Fed. Rep. 1010. 

135: SALES—Agent’s Authority.—Where the value of 
land sold by an agent without authority materially ad- 
vances, such advance furnishes ground for refusal to 
ratify the unauthorized sale.—Staten v. Hammer, lowa, 
96 N. W. Rep. 964. 

136. Sactks—Implied Warranty.—A sale of logs by a 
general merchant held not made with implied warranty 
as to soundness.—Ketchum v. Stetson & Post Mill Co., 
Wash , 73 Pac. Rep. 1127. 

137. SALES—Representations.—To warrant rescission of 
a sale for false representations, it must appear that they 
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were false and that the injured party believed and acted 
upon them.—Korbel v. Skocpol, Neb., 96 N. W. Rep. 1022. 


138. SCHOOLS AND SCHOOL DISTRICTS — Dismissal of 
Teacher.—A school board, having authority to dismiss a 
teacher, cannot arbitrarily exercise such power without 
grounds affecting the teacher’s efliciency and usefulness. 
School Dist. No. 94 v. Gautier, Okla., 73 Pac. Rep. 954. 

189. SCHOOLS AND SCHOOL DISTRICTS — Marriage of 
Teacher.—A by-law of aschool board providing that the 
marriage of a female teacher should operate to vacate 
her position held valid.—Masten v. Maxwell, 83 N. Y. 
Supp. 1098. 

140. SHIPPING—Negligence.—Ship on which a person 
was injured by the breaking of an iron from an internal 
fault not discoverable by exterior examination held not 
chargeable with negligence.—The Northtown, U. S. D. 
C., E. D. N. Y., 124 Fed. Rep. 740. 

141. SPECIFIC PERFORMANCE—Parol Contract.—A suit 
to enforce the specific performance of a contract will 
not lie, where the evidence fails to show that the con- 
tract was ever delivered to plaintiff or ever came into 
his possession.—Bradt v. Hartson, Neb , 91 N. W. Rep. 
1008. 

142. SPECIFIC PERFORMANCE—Statute of Frauds.—Par- 
ties to certain litigation, who settled the same by an in- 
definite written memorandum, held estopped to assert 
that the memorandum could not be specifically enforced, 
as within the statute of frauds.—Collins v. Fidelity Trust 
Co., Wash., 73 Pac. Rep. 1121. i 

143. STIPULATIONS—Pleading.— Where defendant stip- 
ulates that a fact exists, he cannot secure reversal be- 
cause of the defective pleading of the stipulated facts.— 
Bennett v. Bennett, Neb., 96 N. W. Rep. 994. 

144. TAXATION—Collection of Taxes,—Agreement by 
county to employ person to ferret out unassessed prop- 
erty for 50 per cent. compensation held not unreasonable. 
—Reed v. Cunningham, Iowa, 96 N. W. Rep. 1119. 

145. TAXATION—Excessive Assessment.—Collection of 
a tax cannot be defeated merely because the property is 
worth only two thirds its assessed value, inthe absence 
of evidence of fraud.—Odd Fellows Hall Assn. v. City of 
Dayton, Ky., 76S. W. Rep. 181. 

146. TELEGRAPHS AND TELEPHONES Social Telegram. 
—Neither substantial nor punitive damages will be al- 
lowable for the nondelivery of social telegrams.—West- 
ern Union Tel. Co. v. Cross’ Admr., Ky., 768. W. Rep. 
162. 

147. THEATERS AND SHOWS—Statutes.—St. 1893, p. 220, 
ch. 185, making it unlawful to refuse admission to places 
of public amusement, held valid.—Greenburg v. Western 
Turf Assn., Cal., 73 Pac. Rep. 1050 


148. TRADEMARKS AND TRADENAMES — Descriptive 
Term.—The words ‘Elastic Seam Drawer,” used to 
designate a drawer having a strip of elastic knitted 
material inserted at the seams, are wholly descriptive, 
and cannot be monopolized as a trademark.—Scriven v 
North, U. 8. C. C., D. Md., 124 Fed. Rep. 894. 


149. TRADEMARKS AND TRADENAMES—Unlawfual Com-- 
petition.—Proof of injury held not a prerequisite to an 
injunction to restrain unlawful use of tradename, etc,, 
which, if continued, would result in loss to plaintiffs.— 
Brown v. Braunstein, 83 N. Y. Supp. 1096, 

150. TRESPASS 10 TRY TITLE—Evidence.—In trespass 
to try title, held proper to admit in evidence an agree- 
ment between the grantee in the transfer of a land certi- 
ficate and certain other persons as to the location and 
survey of the land.—Ward v. Cameron, Tex., 76 S. W. 
Rep. 240. 

151. TRIAL — Burglary.— A conviction for entering a 
railroad car with intent to steal will be sustained against 
the objection that the evidence is insufficient to show 
burglary.—State v. Tough, N. Dak., 96 N. W. Rep. 1025. 

152. TRIAL—Conflict of Findings.—If there be a conflict 
between the general and special finding, the special 
finding will control.—Citizens’ Bank y. Stockslager, Neb., 
96 N. W. Rep. 591. 
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153. TRIAL — Counsel’s Argument. — The language ot- 
counsel in his argument to the jury, attacking a witness 
held not reversible error.—Houston Electric Co. y, Rob. 
inson, Tex., 768. W. Rep. 209. 

154. TRIAL — Directed Verdict.—When the evidence, 
with all the inferences that could justifiably be drayy 
from it, is insufficient to support the verdict, the court 
may direct a verdict for defendant.—Truskett 5, 
Bronaugh, Ind. Ter., 76S. W. Rep. 294. 


155. TRIAL— Unfair Competition.—A defendant, why 
copied coffee mills which had long been made and sojq 
by complainant, in design, shape, and color, without any 
conspicuous mark to distinguish them from complain. 
ants, held chargeable with unfair competition.—Rnter. 
prise Mfg. Co. v. Landers, Frary & Clark, U.S.C. 0, 
D. Conn., 124 Fed. Rep. 923. 

156. TRUSTs—Deposit of Joint Fund.—Where a deposi. 
tor of trust fundsappropriates them to his individug 
debt to the bank, the latter, having notice thereof, js 
liable therefor.—Columbia Finance & Trust Co. y. First 
Nat. Bank, Ky., 76S. W. Rep. 156. 

157. TRUSTS—Liability to Cestui Que Trust.—Where 4 
trustee allows his wife to erect a shop on the trust 
property, he is chargeable with the rent of the shop, and 
entitled to credit for what was paid out for it.—McCally 
Burk, Ky., 76 S. W. Rep. 177. 

158. UNITED STATES—Rules of Practice.—The United 
States as plaintiff is controlled by the same principles of 
law and rules of practice as a citizen.—Lynch Vv. United 
States, Okla., 73 Pac. Rep. 1095. - 

159. WAREHOUSEMEN—Railroad’s Right of Way.—The 
proprietor of an elevatoron the right of way of arail- 
road company is a licensee, and must operate his ele- 
vator subject to the rights of the company to handle its 
trains.—Chicago, B. & Q. R. Co. v. Giffen, Neb., 96 N. W. 
Rep. 1014. 


160. WATERS AND WATER CoURSES—Right of Action— 
The right of action against a grantee, constructing a 
flume across an irrigation ditch under a grant so as to 
obstruct the flow of the water in the ditch, accrued when 
the flume was built.—Centerville & K. Irr. Ditch Co. ¥. 
Sanger Lumber Co., Cal., 73 Pac. Rep. 1079. 


161. WILLS—Construction.—W here testator devises hi 
lands to his daughter in fee simple, a subsequent clause 
in the will devising over to others so much of th 
land as his daughter has not alienated, if she dies with 
out issue, is void.—Spencer v. Scovil. Neb., 96 N. W 
Rep. 1016. 

162. WILLS—Contest.—In a will contest, the burden of 
proof that the decedent understood the will held no 
shifted to the propunent, because it was shown that de- 
cedent could only communicate by means of signs.—In 
re Latour’s Estate, Cal., 73 Pac. Rep. 1070. 

163. WITNESSES—Competency of Widow.—A widowit 
competent to testify for her deceased husband’s estate 
as to a transaction between him and another, had in her 
presence.—McCall v. Burk, Ky., 76S. W. Rep. 177. 


164. WITNESS“S—Contradictory Statements.—Previous 
contradictory statements of one’s own witness are ad 
missible for impeachment only when the witness is at: 
verse.—Sylvester v. State, Fla., 35 So. Rep. 142. 


165, WITNESSES—Deposition.—Where a defendantre 
fusea to give his deposition before a judge of the contt, 
the latter had no discretion but to commit him until the 
cantempt was purged, under Code Civ. Proc. § 121%- 
Crocker v. Conrey, Cal., 73 Pac. Rep. 1006. 

166. WITNESSES—Evidence.—In an action to recover 
for injuries received by the fall of a scaffolding, a model 
of the scaffolding may be used by a witness for the pur 
pose of illustration, though the model is not in evidence 
—Geist v. Rapp, Pa., 55 Atl. Rep. 1063. 


167. WITNESSES— Privileged Communications.—Atto 
ney at law may testify as to matters affecting his client, 
except as to privileged communications.—Sargent ¥ 
Johns, Pa., 55 Atl. Rep. 1051. 





